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NOTICE OF MOTION

| BE PLEASED TO TAKE NOTICE that the Applicant hereby applies to the
Supreme Court of Appeal, in terms of Section 17(2)(d) of the Superior Courts Act

10 of 2013, for an order in the following terms:-

1. Special leave to appeal is granted to the Applicant against the whoie
judgment and order of the High Court of South Africa, Limpopo
Division, Polokwane, delivered by Acting Justice Masilo on 30

January 2026, annexed hereto as Annexure ‘DM1”.

2 Special leave to appeal is further granted against the judgment of the
‘same Court delivered on 21 April 2026, dismissing the Applicant’s

application for leave to appeal, annexed hereto as Annexure "DM2".

3. The appeal be heard by the Supreme Court of Appeal, alternatively by
a Full Court of the Limpopo Division, shoutd this Honourabie Court

" deem such forum appropriate.
4. The costs of this application shall be costs in the appeal.

5. Granting the Applicant such further and/or alfernative relief as this

" Honourable Court may deem meet.



TAKE NOTICE FURTHER THAT the accompanying Founding Affidavif{@fl
WALULEKE DESMOND N.0O., together with annexures DM1 and DM2, wil be:

used in support of this application.

TAKE FURTHER NOTICE THAT if you intend to oppose this application you .aref'
required to file your Opposmon after service on the Applicant, with the Reglstrar of__

this Court within one month after service of this application upon you.

TAKE FURTHER NOTICIE thatthe Applicant has appointed MABOKU MANGE‘N'A.

ATTORNEYS INCORPORATED 22 PAUL KRUGER STREET POLOKWANE

c/o THEBE ATTORNEYS INC SUITE 18, KELLNER PARK , 65 KELLNER: '

STREET, WESTDENE, BLOEMFONTEIN.

DATED AND SIGNED AT POLOKWANE ON THIS THE 19 DAY OF MAY 21

....m-»—--——“.._

MPHO wirﬁmm MANGENA MABO% MANG ENA ATTORN EYS INC

{An Attorney with the right of APPLICANT’'S ATTORNEY -
appearance in the High Courtas 22 PAUL KRUGER STREET .
envisaged in Section 25(3) of the TEL. NO: 015 291 1992
Right of Appearance in Court FAX NO: 015 151 0173
Act (No.28 of 2014) PO BOX 530

POLOKWANE

0700

e-mail:admin@mmattorneys.co.za
REF: MM/4267/19/MWM/LMM

c/o THEBE ATTORNEYS INC
SUITE 18, KELLNER PARK

65 KELLNER STREET
WESTDENE

BLOEMFONTEIN

9301
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THE REGISTRAR

POLOKWANE ¢
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COMMISSION ON TRADITIONAL LEADERSHIP

DISPUTES AND CLAIMS Sixth Respondent

FOUNDING AFFIDAVIT

APPLICATION FOR SPECIAL LEAVE TO APPEAL - 8 17(2)(D) SUPERIOR
COURTS ACT

I, the undersigned,

DESMOND MALULEKE,

| am an adult male person, residing at number 586 Malamulele Section C, and the
duly appointed executor in the estate of the late Mdungazi Joseph Maluleke, do
hereby make oath and state that; The facts contained herein are, unless the context
indicates otherwise, within my personal knowledge and belief, and both true and
correct. Where | make legal submission, | do so on the basis of legal advice given to

me by my legal representatives.
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A. INTRODUCTION

1. 1 depose to this affidavit in support of an application for special leave to
abpeal to the Supreme Court of Appeal in terms of section 17(2)(d) of the

* Superior Courts Act 10 of 2013. The application arises from the:judgment

of the High Court, VLimpopo Division, Polokwane, delivered by Acting
Justice Masilo on 30 January 2026, a copy of which is annexed hereto
marked “DMA1”, and the subsequent judgment dismissing my application

for leave to appeal on 21 April 2026, annexed hereto marked “DM2”.

2. The matter concerns the review of the findings and recommendations of
tﬁe Kgatla Commission on Traditional Leadership Disputes and Claims,
és well as the Premier’s implementation of those findings. The High Court
set aside both the Commission’s decision and the Premier's decision,
sﬁbstituted its own decision, restored the senior traditional leadership to
the late Hosi Hasani Thomas Mulamula, and directed the Royal Family to

identify a successor within 80 days.

3. | respectfully submit that the High Court's judgment is materially flawed,
both in its approach to the evidence and in its application of the law. The
judgment traverses far beyond the permissible boundaries of judicial
review, substitutes the Court's own factual findings for those of the

specialist tribunal, relies on extra-record material, misapplies customary
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law, misconstrues the statutory framework governing traditional
leadership disputes, and ultimately arrives at conclusions that no

reasonable court could reach on the record before it.

4. The issues raised in this matter are not merely of private concern to the
parties. They implicate the propef functioning of statufory commissions,
the constitutional status of living customary law, the fimits of judicial
intervention in administrative decisions, and the integrity of traditional

leadership structures across South Africa.

5. The judgment below, if left uncorrected, will have far-reaching
consequences for traditional communities and for the administration of

justice in this sensitive area of law.

8.  For these reasons, and for the detailed grounds set out below, | submit
that there are reasonable prospects that another court would come to a
different conclusion, alternatively that there exist compelling reasons why
the appeal should be heard, as contemplated in section 17(1)(a)(ii) of the

Superior Courts Act.

B. THE JUDGMENT ON THE MERITS
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The judgment on the merits, annexed as DM1, runs to 70 pages and
contains extensive factual ﬂndings that were neither pleaded nor
supported by the record before the Kgatla Commission. The Court made
sweeping genealogical determinations, including findings regarding the
paternity of Gezani Johannes Maluleke, the marital status of Xalati at the
time of her union with Hosi Jim Photani, and the alleged d‘_isqualiﬁcation of
Gezani from succession. These findings were made without any
evidentiary basis, and in many instances contrary to the evidence that was

. before the Commission.

The Court further held that the Commission failed to investigate the
allegation that Gezani was not the biological son of Hosi Jim Photani, and
that the Commission ought to have ordered DNA testing or even
exhumation of remains to resolve the issue. These conclusions are not
only unsupported by the record but are inconsistent with the nature of
customary law, which does not predicate succession solely on biological
paternity, and which does not require or contemplate invasive scientific

procedures as a prerequisite for determining lineage.

The Court also relied heavily on a document compiled by the “Xilumani
Centre for Research”, which was not part of the Commission's record, was
never placed before the Commission, and was not authenticated in any

manner. The Court quoted extensively from this document and used it to
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contradict the Commission's findings. This reliance on extra-record

material is a fundamental irregularity that taints the entire judgment.

10. The Court further held that the Premier acted ultra vires in implementing
the C‘ommission’s recommgndation, and that thej Premier was requirqd to
comp'ly with section 30 6f the Limpopo Traditional Leadership énd
Institutions Act. This conclusion is based on a misinterpretation of the
statutory scheme, as the Premier acted under section 26 of the
Framework Act, which does not require compliance with section 30 of the

Limpopo Act.

11. The Court ultimately substituted its own decision for that of the
Commission and the Premier, holding that the outcome was a “foregone
conclusion” and that remittal would be a “waste of time”. This conclusion
is untenable in light of the complexity of the factual disputes, the
specialised nature of the Commission, and the constitutional principles

governing judicial deference.
C. THE JUDGMENT DISMISSING LEAVE TO APPEAL

12. The judgment dismissing leave to appeal, annexed as DM2, reflects a
failure by the High Court to properly engage with the grounds of appeal.

The Court held that there were no reasonable prospects of success and
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no compelling reasons for the appeal to be heard. This conclusion is
unsustainable given the numerous material mis-directions in the main
judgment, the constitutional issues raised, and the confiicting

jurisprudence in this area of law.

13. The Court did not address the Applicant's submissions regarding the
improper reliance on exira-record material, the misapplication of PAJA,
the misinterpretation of the statutory framework, or the improper
substitution 'of the Court's own decision. Instead, the Court simply
reiterated its earlier findings without engaging with the substance of the

Applicant’s arguments.

14. The refusal of leave to appeal therefore compounds the errors in the main

judgment and necessitates the intervention of this Honourable Court.

DETAILED GROUNDS FOR SPECIAL LEAVE TO APPEAL
[I. The High Court exceeded its powers under PAJA

15. The High Court repeatedly made primary factual findings that were not
made by the Commission and were not supported by the record. The
Court effectively conducted a de novo factual inquiry, which is
impermissible in review proceedings. The Constitutional Courtin Bato Star
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and Sidumo has made it clear that courts must defer to specialist tribunals
and must not substitute their own factual findings unless the decision is

one that no reasonable decision-maker could reach.

16. The High Court's approach collapses the distinction between review and
appeal, undermines the role of the Commission, and violates the

separation of powers.
[if]. The Court relied on extra-record material

17. The Court's reliance on the Xilumani document is a serious irregularity.
The document was not before the Commission, was not authenticated,
-and was not subjected fo any evidentiary process. The Court's use of this
document to contradict the Commission’s findings violates the principle

that a review court is confined to the record before the administrator.

18. This irregularity alone justifies appellate intervention.

[fi]. The Court ignored material evidence

19. The Court ignored the 1996 minutes, which record that the illegitimacy

allegation was rejected by senior family members. The Court’'s selective
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reliance on' a single remark by Tsatsawani Vukeya, while ignoring the

coliective rejection of her version, constitutes a material misdirection.

[IV]. The Court misapplied customary law

20. The Court treated biological paternity as determinative and held that DNA
testing or exhumation was required. This approach is inconsistent with the
nature of living customary law, which is determined by the community and
does not rely on Western scientific methods. The Court's approach
imposes foreign evidentiary standards on customary disputes and

undermines the autonomy of traditional communities.

[V]. The Court misinterpreted the statutory framework

21. The Court held that the Premier acted ultra vires and was required to
comply with section 30 of the Limpopo Act. This conclusion is based on a
misreading of the Framework Act, which governs the Premier’s role in
implementing Commission recommendations. The Court's interpretfation

is inconsistent with Sigcau and undermines the legislative scheme.

[VI]. The Court improperly substituted its own decision
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22. The Court held that the outcome was a foregone conclusion and that
remittal would be a waste of time. This conclusion is untenable given the
complexity of the dispute and the specialised nature of the Commission.

[VII]. Locus Standi Challenge.

© 23. The Applicant placed before the Court extensive evidence demonstrating
that Mr Mingayimani was not a lawful office bearer of the Mulamula Royal
Family, that he was never elected as chairperson, and that he was, in truth,
- a commoner with no genealogical or customary entitiement to speak on

behalf of the Royal Family.

24. The evidence further showed that his only historical involvement with the
Royal Family was in 1996, when he acted merely as a scribe at a meeting
convened by the Department of Traditional Affairs, and that he later
misrepresented himself as chairperson in 2018 for the sole purpose of
launching litigation. This misrepresentation was repudiated by legitimate
office bearers, including fong standing secretaries and senior elders, who
deposed to affidavits confirming that Mr Mingayimani had never been
elected, appointed, or recognised in any capacity within the Royal Family's

customary structures.

25. The High Court ignored the locus standi objection entirely. It did not
engage with the factual dispute.The Court simply proceeded as though

the objection had never been raised.
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E. PROSPECTS OF SUCCESS AND COMPELLING REASONS

26. The errors identified above are material and go to the heart of the
judgment. Another court would undoubtedly come ;o a different
conciusion. The_matter also raises compelling reasons for appellate
intervention, including the proper functioning of statutory commissions,

the interpretation of customary law, and the limits of judicial review.

F. PRAYER
27. 1accordingly pray for an order:
23.1  Granting special leave to appeal to the Supreme Court of Appeal

against the whole judgment and order of Masilo AJ dated 30

January 2026;

23.2  Aliernatively, granting leave to appeal to the Full Court of the

Limpopo Division;

23.3 Directing that the costs of this application be costs in the appea;

and
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23.4  Granting such further and/or alternative relief as this Honourable

Court may deem appropriate.

DEPONENT

SIGNED AND SWORN TO BY THE DEPONENT ONTHIS 20 DAY OF MAY
2026 AT '?0 loIWAME | THE DEPONENT  HAVING
ACKNOWLEDGED THAT HE KNOWS AND UNDERSTANDS THE
CONTENTS OF THIS AFFIDAVIT AND CONSIDERS SAME TO BE BINDING
ON HIS CONSCIENGE AND HAVING UTTERED THE WORDS “SO HELP ME

GOD”. /Z%

=
COMMISSIONER (l)F OATHS
FULL NAME :

CAPACITY :

ADDRESS

RACHOENE NG A

\ JER TTO
ggfggﬁz:‘&s TREET p.o.}gg:xEs\:sg
D605 POLOKWANE NORTH

- o7
TEL: 015 294 2798 / 015 294 1369 %0

MAL OKkaA KHOMO
TS
COmM MISSIONER OC}):BLQT':{%NE
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REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
LIMPOPO DIVISION, POLOKWANE

_ - .. “CASE NO. 5948/2018
(1)  REPORTABLE: YESING S

FRaatie v vaseeranibFasne

In the matter between:

.:iiiﬂal'ulakefMp’he’plgui""l;;&;“;é;\lr&ani N.O

Qb_o Has:?ni T?masMulumula 15t Applicant
Mulumula Royal Family 2m Applicant
Mulumula ;l'radi”tlonal Council 3" Applicant

And

Premier of the Limpopo Province 15T Respondent
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P AN JARKISTA

2

Limpopo Provingial Committee

on.traditional leadership disputes and claims ‘ 2nd Resjpbnqent
Maluleke Desmond N.O

Obo Mdungazi -Jo_s‘p_eh Maluleke | | 3'd Respondent -.

Commission on traditional leadership
disputes and claims. ~ 4hRespondent
‘Limpopo Provincial House of

Traditional Leaders - 5% Respondent

JUDGMENT

Masilo AJ :
Introduction

[11  The Applicants brought a review application in which they sought to review

and set aside two decisions, namely:

[a] the Kgatia Commission’s decision to uphold the claim for ‘Senior

BERY

Traditional Leadership by Mdungazi Joseph Maluleke.




[2]

[3]

[4]

15]

[b] the decision of the Premier of Limpopo to-recognize Desmond Maluleke

as acting Senior Traditional Leader of Mulamula Traditional Community.

An Affidavit deposed and signed by one Mr Mohlala, who is a director of
Traditional Affaits at COGHSTA for and purportedly in behalf of the 1%t
Respondent, The very self-same Mr Mohlala, who is a director of Traditional

and fifth Respondent deposed to an ‘Answering Affidavit’.

The Third Respondent also filed opposing papers in which he opposed the

application and the orders sought.

With the passing of the deponent to the Foun'di_ng Affidavit, who was also the

First Applicant, and the dé'mise‘ of the Third Respondent who was also a
deponent to the Third Respondent's Answering Affidavit, substitution by the

respective executors was done.

The parties then went through a Rule 37 process before Madam DJP

Semenya, wherein they agreed to file Amended Notice of Motion and

Supplementary Founiding Affidavit. Consequently, the other parties would

_then file in terms. of the Rules of court the necessary papers, which resulted

in the Supplementary Affidavit on behalf of the 1% Respondent deposed to by

one Ms Malahleia, who is the Head of Department of Coghsta.

A
b 19




[6]

8]

i

At the corimencement of the proceedings the court sought clarity from the
parties if they wish to persist with points in limine raised in the papers, as

the second and third Applicants,

The court on the other hand was concerned that af least on two occasions
the deponents to Answering and Supplementary Afﬁdavitj dep‘ose'd:"_for' the
Respondents without either .ali‘e;jing or attaching the necessary authority to
act or depose to such an affidavit. This, the court had occasion to see in Mr
Mohlala's two separate answering afﬁdavifs}, purportedly on behalf of the 1%
Respondent and secordly on behalf "c_'nf the second, fourth and fifth
Respondent. In relation to Ms Malahlela, she alleged authority to act on
behalf of the first Respondent in the Supplementa‘r‘y‘Answ‘e‘ri'ng Affidavit, but

took no effort to attach proof of such authorization.

Depending on the set of eyes with which one looks at this fact, and the

position from whence the person looks at it, the status of this affidavit, and

the _.ramiﬁcat'iOn of orders emanating from the filed affidavits needs to be

illuinated on by this court. Ms Malahlela, asserts that she is the Head of

Department of Coghsta. This assertion must be looked at the context, that
the MEC for Coghsta in his nomine officio or the Department of Cogsta is not

cited as a party in these proceedings.

p ¥




[10]

[11]

L

The assertions by the officials of Coghsta in these proceedings with no
confirmatory affidavits of the cited parties, or allegation and proof of
authorization to partake in this proceeding on behalf of the:cited parties
raises a lot of questions. This is so simply because, the Constitution has
clearly set apart the role and ‘administrative territorial area’ at .e'ac*h level of
government, namely, National, Provincial and Local govérnmeht. The
Executive Authority of the Limpopo Province is vested in the. Prem'ierg, in term

of section 125 of the Constitution. This authority the Premier exercises in

‘Council with the Members of the Executive Gouncil.

The. Minister of Public Admiﬂistratfori._- in Schedule 3 of the: Public Sefvice

Act, 103 of 1994 as amended. established Departments at National level in

Part A and in Part B, ej‘s'ta_blished._SP'rov.i'nciaI Departments. The second and
fourth Respondent is eac'h a statutory body in its own right which had a
specific time ﬂ’anfed Iifeﬁlihe,, with an automatic and timed self-destruction
clause. These bodies operated at different levels of government, specifically

the: fourth Respondent after the 2009 amendment was confined to deal with

_ national level matters, and the second Respondent confined to the Limpopo

- Province only. The fifth Respondent is equally a creature of statute,

éstabtished in terms of Limpopo House of Traditional L.eéaders Act, 2005.

It is inconceivable how, Mr Mohlala deposes to an answering affidavit on
behalf of the second, fourth and fifth Respondent. He also purports to

L/
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depose to an answering affidavit on behalf of the first Respondent, without
attaching anything from which it can be deduced that he is authorized by any
of the paities. This begs the question, is Mohlala acting on a frolic of his own
ornot? If he is not, then why is the cited principal on whose behalf he ¢laims
fo be acting, not confirming his instruction or delegation either in the formi of
é confirmatory afﬁ_dévit. or delegation of.authority or the reéolutibn from the
institutions cited herein as respondents. The same sentiments are apposite

in relation to Ms Malahlela.
[12]1  Van Loggernberg & Farlam, in Erasmus Superio'r Practice B1-38 posits that-

“The applicant’s right to apply that is his or her locus standi.
In Scott v Hanigkom it is. said that i’{;ié ‘trite law that appropriate allegations. to
establish locus standi of ari applicant should be made in launching

affidavits and not in the replying affidavits’

When notice of motion is brought by a legal persona such as a company,
evid'enc‘e' must be placed before court that the applicant has duly resolved to
institute the proceedings and that the proceedings are instituted at its instance,
The best evidence that the proceedings have been properly authorised
would be provided by an affidavit made by an official of the company:

anrexing a copy of the resolution.”

[18] Gauntlet JA in Wing on Garment (Pty) Ltd v Lesotho National

Development Corporation (indc) and Another (C of A(CIV) No. 6/99




CIVIAPN/39/99) (CIVIAPN/39/99) [1999] L.SHC 159 (15 October 1999),
quoted with approval Mall (Cape) Pty) Ltd v Merino Ko-operasie Beperk

1957 (2) SA 34T (C), wherein the court said

“This Issue is not a matter of mere technicality. In the leading decision in Mall
(Cape) Pty) Ltd v Merino Ko-operasie Beperk 1957 (2) SA 347 (C),

Watermeyer J (delivering a judgment of the Full Bench). held (at 351-2) as follows:

"I proceed now to consider the case of an -artiﬁr;iaf peréo‘n, like a company or
co-operative society: In such a case there'is _jddicia! precedent for holding
that-objection may be taken if there is. niothing before the court to show that
the applicant has duly authoriséd the institution of notice of ‘motior
proceedings..... Unlike an individiial, an artificial person can only function.
through its agents :'an'd: it can only take decisions by the passing of
resolutions in the manner provided by Its Constitution. An attorney instructed
to _commen._c'e notice of motion proceedings by, say, the secretary or general
manager of a company would not necessarily know whether the company
had re‘sb!ved to do so, nor Whefher‘thé necessary formalities had" been
complied with i regard to the passing of the resolution: It seems to me,
" “therefore, that in the case of an artificial person there is more room for
mistakes t6 oocur and less: reason to presume that it is properly before the
court or that proceedings which purport to. be brought in its name have in
fact been authorised by it...... Each case much be considered on its own
rﬁerits‘ and the court must decide whether eitough has been placed before. it

to warrant the conclusion that it s the applicant which is litigating and

H oy

not some other authorised person on its behalf.”




[14]  In Ganes and Another v Telecom Namibia Ltd. 2004 (3) SA 615.(SCA) at

paragraph 19-as support for this proposition stated:

‘There f’s no merit in the contention-that Oosthuizenr AJ erred in finding that the
proceedings were duly authorised, In the founding affidavit filed on behalf of the
respondent Hanke said that he Was dufy authorised to depose to the affidavit. In
his answering affidavit the first appeliant stated that he had no know!e&ge- as fo
whether Hanke was duly.authorised to depose to the founding affidavit on behalf
of the respondent, that he did not admit that Hanke was so authorised and that e
Put the respondent to the praof thereof, In -n*}y; view it is irrelevant whether Hanke
had. been authorised to depose to the fouhding affidavit. The deponent to an
affidavit in motion proceedings need not be authorised by the parfy concerned to
depose to the affidavit. Itis thé fh,_stituﬁ'_oh-'of the proceedings and the prosecution
thereof which must be auth‘oﬁsed;-'ln the present case the proceedings were:
instituted-and prosecuted by a firm of afforneys purporting to act on behalf of the.
respondent. In an éfﬁdavit filed together with the notice: of motion a Mr Kurz statéd
that he was a director in the firm of attorneys acting on behalf of the respondent
and that such firm of aftorheys was duly appointed to represent the respondent,
That statement has not been challenged by the appellants. It must; therefore, be
aéc‘epted that the institution of the proceedings was duly authorised. In any event,
'[tjuié 7 provides a procedure to be followed by a respondent who wishes to:
challenge the authority of an attorney who instituted motion proceedings:on behalf
of an applicant. The appellants diclnr not avail themselves of the procedure so

pravided. (See Eskom v Soweto City Council 1992 (2) SA 703(W) at 705C-J.)"
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[15] In Reformed Presbyterian Church in Southern Africa v Minister of
Police and Two Others, (ECM) unreported case number CA 77/2017 of 13
February 2018, the court accordingly having regard to the facts of that case

found at paragraph 17:

"Consequently, there is no need for the: deporient to be. atithorised to depose 1o an
affidavit in motion proceedings. However, the insfitutiori thereof must be
authorised by the legal entity purporting to sus. The deponén_t‘ in casu does not

appeéar fo have been autfiorised by the Applicant.” .

[18] In Kouga Municipality v South African Local Government Bargaining
Councii and Others (P513/08) [2009] ZALC 1.‘53; [2040] 4 BLLR 414 (LC)
Musi AJ (as she then was) at paragraph 28, the lamented that -
"It must be remem_beré&:that if the applicant did not authorize the laurichinig and
prosecution of the broceedings it is open to it to repudiate the proceedings in
which case the third respondent, even thotigh successful, may jncur costs
without b’eiﬁg able to recoup it from the applicant, See Durban City Council v

Minister of Labour and Another 1947 (1) SA 373 (D) at 376."

[17]1 - In North Global Properties (Pty) Ltd v Body Corporate of the Sunrise

Beach Scheme it was held:

“19] Any parly to legal proceedings bears the onus of proving that its legal

representative is properly authorised and that it has the authorify to instruct its

D ¥




[18]

[1e}

[20]

10

legal representatives. In this case meeting this onus is nox.accﬁmplishad by:simply:

filing powers of attorney and resolutions on behalf of the applicants...”
It is of course trite that not énly must an applicant in motion proceedings
make out a proper case in the founding papers and that an applicant is
bound to the case made out therein and may not make out a new case in the
rep'l"y'ing' affidavit. (See Na_.tiénal Council of Societies for the Prévéntion of
Cruelty to Animals v Openshaw [2008] ZASCA 78; 2008 (5) SA 339 (SCA)
at paragraphs 29 to 30), Reliance on specific ééﬁtent of annexures in
affidavits must be clearly identified (see Genesis Médical Aid Scheme v
Registrar, Medical Schemes and Another 2017 (6) SA 1 (CC) at
paragraphs 169 to 171). |

It is' important to appreciate. that the principle that a party must stand and fall
by his papers cuts both ways, that is also applies to a respondent. This
means that whatever averments are made in the Answering Affidavits is to

be accepted as their evidence and version.

Turning back to the fact at hand, this means that the averments by Mohlala

- . In which he does not aver any authorisation for and on behalf of the

Respondents must be accepted as such. The averment by Malahlela that

she is duly authorised to depose on behalf of the respondents, without

further confirmation.

D A
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Counsel for the Applicants, intimated that the Applicants take issue with the
fact that the second, fourth and fifth Respondents are purportedly’
represented by Mohlala with no allégatiofi of authority to act on their behalf,
to act for'the first Respondent. Counsel for the Applicants contended that the
decision which is the subject of the review by the Kgatla Commission lays
bear and undefended as there is no opposition and as suCh the. court should

grant an order oh an unopposed basis. Counsel for the first Respondent

sought a stand down to take instructions and proposed to file the necessary

authority for the: deponent on behalf of the first Respondent.

Langa J, inthe unreported judgerient 6f Selma Daude Da Cunha (Pty) Ltd

v FNB t/s Wesbank 17 October 2023 ZAMPMHC stated that:

“f10] It is, however; éommon- cause that the respondent raised this issiie in the
opposing/answering affidavit as the first point in limine and it is therefore & faot
,thét Ms Da Cunha's authority is disputed. Althotigh the appficant seems to
suggest that the correct procedure was not followed, it however appears from
case law that the rule does not lay down any procedure to be followad by the
party challenging the authority of a person acting fora party. It would seenv that
stch a challenge may be raised for example by nofice, with or without
suppoiting evidence (See SA Allied Workers” Union v De Klerk NO 1990 (3} SA
425.(E) at 437); in the defendant’s plea or special plea (See Foreign Traders

Co Inc v Castle Wine & Brandy Co Ltd 1921 CPD 541), in an ahswering

/7
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affidavit or orally at the trial provided that prior notice has been given (See

Ravden v Beeten 1935 CPD 269)

[11] It is trite fhat’,suc’h a challenge méy- also be brought in infer‘lomto:y prdcee‘dingsf
such as an application for summary judgment, or in an application for
rescission of a summary judgment. See Creative Car Sound v Automobile
Radio Dealers Association 1989 (Ply) Lid 2007 (4) SA 546 (D) at 5631-5540)
‘w,heré_ it was held that the challenge should not be raised for the first time as a
technical point in heads of argument and that it should be raised in terms of this
subrule and, if necessary, in the answering affidavit. In Erasmus the authors
state that subrife 7 does not lay down the proceduré to. be followed by the
party challenging the: authority of & person actig for a party. They make a point
thet based on case law authoiity, such a challenge, which may be brought
at any time before judgmehf, may be raised by notice, with ar without
supporting evidence, in the idef‘e‘ndantfs‘_piea or special plea, in an answering

affidavit and even orally at the trial.”

[23] The court, per Langa J at pérag,raph 16 proceeded to posit that: -

in. rélation to authority as she did, and is resolule that it was not necessary to
file the company resolution authorizing Ms Da Cunha fo act on its behalf, | am
of the considered view that the applicant has failed to prove thaf Ms Da Cunha
is properly duthorized to act on its behalf. The institution of these proceedings
have been shown not to be atthorized by the appficant and as stch on the

basis of this finding alone; the application ought to be dismissed., However,

%
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notwithstanding this finding | will still proceed to deal with the merits of the

application.”

[24] © |am of the firm belief that the sentiments of Langa J, although relating to the
| applicant’s failure to attach authorization in a founding affidavit, are apposite
to the failure to file the necessary authority on behalf of a state maghinery.
."Oj‘uf'cou,rts have on ,nur‘ﬁ_e_mus- occasions fa-mented the failure of the ét‘ate to

follow the law and the rules. The Constitutional court in per lCamieron J
writing for the majority decision had occasion to posit an.d- settle the ever
arising question by the obligations of the state, _in"t‘he‘ matter of MEC for
Health, EG v Kirkland Inv (Pty) Ltd t/an Eye & 4L,az.er Institute 2014(3) SA

481-(CC) at para 82, where it was said —

“To demand this of goverhment is not to stymie it by forcing upoh it senseless
formaility. It is to insist on-due process, from which there Is no reason to exam
government. Or;‘the.. :bomran/,-. thére is & higher duty on the state to respect the
law to fulfil proc’edurai_ requireiments and to tread respectfully when dealing
with r‘i'ghi's. Government is not an indigent or bewildered litigant, adrift on the sea of
litigious and certainty, to whom the court must extend a procedure-circumverting
lifeline. It is the constitution’s primary agent it must do right and it must do it

properly.”

[25] The lackadaisical manner with which the state agents have handied this
matter, is worrying and is a cause for concern. The director in a different

department, claims to act for parties who have been cited without any

D ¥
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smidgeon of evidence attached, nor an assertion of authority. This. official
claims to act for the only person whom the Constitution has vested with
executive authority of the province in section 125. This for e without
adducing evidence to confirm authority, suggest that he may just as well be a
busy body who is on a frolic of his own, this is worsehed by the fact that his
employer, or the ‘EE"xecuting Authority lin his department hés not been ciied_ in

these proceedings.

Malahlela on the other hand deposes to a Supplemén’tary Affidavit on behalf
of the Respondents and claims to be duly éuthor'izedi even for a rational
department’s statutory body. Without care to take the averment a notch up
and either confirm her authority in the form of a confirmatory affidavit or &
resolution or delegation of auth‘_ority. To make matters worss, she is not
bothered to explain and bring the court into her confidence as to why the
change of deponent, as the deponent in the Answering Affidavit was Mohlala

for the respondents in two separate answering affidavits.

Although this may be seen as more of a techrical point, and to decide this

~ matter oh such a point which some may see as trivial, and not disposive: of

the real issue between the pariies. | am. of the view that these answering

affidavits by Mohlala and Malahlela ought to be jettisoned and struck out, for

they have not been authorized by the parties they claim to act for.

LoV
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| am however, alive to the fact that to do so would be read as a denial of the

first, second, fourth and fitth Respondent's Constitutional rights which are

guaranteed in section 34 of the .Constitution. Further, it would expose the

parties to a never endmg battle, to higher courts only to be returned to the

same court at great costs to the innocent non-state part;es who dld not

" make the decision which is the subject matter of this review.

For these reasons, with the forlorn hope of this not being _mié‘r'ead. as setting
precedent that the state parties may decide not to _cdm'piy with the rules and
riot attach the relevant authority to act. This court WEII accept the Answering
Affidavits of Mohlala and the Suppleme_ntary'Afﬂdav'it of Malahlela for the
purpose of hearing this matter. This will most certainly allow the parties to

fully ventilate the substantive issues before court and afford this court an

opportunity to consider all the averments and evidence, with a view to

evaluate the findings and recommendations of the: Kgatla Commission. and

subsequently the decision of the Premier.

Factual details_oﬁt"he‘.__diépute- and the review

On 4 October 2018, the Applicants launched out of the office of the
Registrar, a review application, to review and set aside the findings and
recommendations of the Kgatla Commission and subsequent decision of the

Premier. The third Respondent filed his answering affidavit, so did the first,

/
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second, fourth and fifth respondents. Subsequently, Supplementary:

Founding Affidavit and Supplementary Answering Affidavits were filed by the.

parties in this matter.

Background

[31]1  One Joseph Mdungazi Maluleke, on 31 August 2012 signed and completed

a claim to the Commission on Traditional Leadership Disputes and

Claims. The claim form specifically in clause 6,3 reads:

"6.3 Select from the following the relevant description of your claim or

Dispute:

Description

Mark your choice with a cross

Dispute of an existing fraditional

leadership position

Kingship

Principal Tradiional

leader

‘Senior  Traditional | x

leader

Headman

[32]  In his brief-explanation of the dispute, at para 6.4 he stated the following:

[
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“ ... that the present chief Hasani Thomas Mulamula be removed from lraditional
leaders becaiise his father is a third born son of the late Chief Mkhacani Jim
Maluleke who passed away: in 1947- From 1948 the successor of the deceased was
R}Smati John Ma!ulek_e‘t third born son t'he" first-bom. son J'ohar;nes,_e was:
disadvantaged by the late Rismati when the third bom son pa'sséd away In 1977 his
first born son Hasani Thomas was succeeded up to date. The cornmissiori of
Ralushai compelled or crdered the family to go back home to finalise this case since

it was very clear...,”

[33] In the questionnaire on traditional leadership disputes and claims form,
Khanyizeni Ishmael| Masw,é\nganyi, on 30 -August- 2012 completed and wrote

the following answers:

“2.a. When was your traditioral leadership status lost?
November 1947
2.b. How was yo:ur traditional leadership status lost?
‘ When my grandfather passed away
4.b How many recognized headmen/wornen in your area of jurisdiction...

Four headman In jurisdiction which form part of the- Mulamula area.
5. Explain your customary law of succession in detail from the first traditional leader.

“Our cusfomary law of succession of our traditional leader it goes by the first
house or the first-born son or if they has passed away all they goes to the

second house if the first house is all passed away.”

{1
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The Mufamula traditional community dates back to 1824 under the

leadership of Chavani/Mulamula, who. ruled until around 10 June 1919. His.

“first born son was Mbhabhai who was born lived bet\n}een 1851-1917.

Mbhambhai predeceased his father. When Hosi Chavani died, Mbhaimbhai's
heir and first borm son being Jim “Photani” Mkhacani was too young to
ascend the throne, Hence, Tomuw/Dumela acted on the throne from 1919-

1932,

In 1932 Mbhambahi's first born son Jim “Photani” Mkhacani was appointed
chief of the. Mulamula traditional community, ‘-and- held the position until 1947

when he demised.

Hosi Jim “Photani” Mkhacani had 5 wives, namely Xalati, Madzivandhlela,
Nwamakhasa, Nwamusisinyani and Nwampenyisi, Apparently, Xalati wag
with a child or p‘re'g'naﬁt when Hosi Jim “Photani” Mkhacani married her. This
child was Mr Gezani Johannes Maluleke. Seemingly, this meant that Gezani
Johannes Méluleke was not of royal blood of the Mulamula Royal family and

not a direct descendant of Hosi Jim Mkhacani. This disqualified him from the

_position of heir to the throne, as the customary practice of the selection of

Hosi of the Mulamula, is that the. contender mist be the first born soi of the,

Hosi.

S
b




[37]

[38]

{39]

[40]

[41]

[42]

19

The first biological son of Hosi Jim “Photani” Mkhacani, by his first wife Xalati
was Risimati Johi Mulamula, It is because of his position as. the first son,
despite being the third bom child of Xalati, that Risimati John Mulamula
stood i contention for the position of Hosi of the Mulamula traditional

community from 1948-1977.

Gezani Johannes Maluleke, married two wives. The claimant who.signed the
dispute referral form being Mdungazi Joseph Maluleke is the fourth child

from the second house of Gezani Johannes Maluleke.

When Risimati John Mulamula demised, his first-born son Hasani Thomas
Mulamula succeeded his father as the first-born son. Hosi Hasani Thomas
Mulaiviula ruled the Mulamula traditional community from 30 March 1977

until his demise in 2023.

On 31 August 2012 Mdungazi Joseph Maluleke fourth child of Gezani

Johannes Maluleke referred a dispute to the Kgatla Commission.

On 11 April 2017, the Kgatla Commission issued a Notice of Public Heating
to be held on 17 May 2017 at 9h00 at the Vhembe District Municipality
Chamber,

On 31 July 2017 the Mulamula Roya! Council delivered their submission to

the Kgatla Commission. On 7" August 2017 the Secretariat of the Kgatla

\
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Commission acknowledged receipt of the submissioh by the Mulamula Royal

Council.

In a submission to the CTLDC, which this court has cause to believe must
have served and been considered by the Kgatla Commission, they attached

documents, from which the following passages were extracted —

In a document dated 17 October 1996, being minutes of p_fb_ceeding’s at the

Mulamula Royal Family meeting states: -

In his turn, Hosi TH Mulamula sought recourse from Hahani Nwa Photane
Tsatsawani Vikeya who has seen better days and should be & guiding spiit i the
whole debate. She. immediate!ymads' a Sad revelation that her lafe brother Gezane
Johannes Mulamula was barn outside of wediock and this social stigma disqualified

him as fieir to the throne, An eéfie silence followed:

I this view, she was lone holdout. All appeared fo learn abotit this sorry betrayal for

the first time except, of cotirss, the chiof.”

On 29 November 1960 a fribal resolution of the Mulamula traditional
community was passed wherein Jim Mulamula was recorded as the chief in

the presence MJ Vercueil in his capacity as the Native Commissioner.

On-6 December 1977 in minute no N1/12/2/20 addressed to the secretary of

the Department of the Chief, Minister, Giyani, -
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“kapteinskap: Mulamula 6/172-4 van 14 Oktober 1977 verwys

1. Ek gaan antwoord me die aanstelling van Thomas Hasani Maluleke as

kaptein van die Mulamula staam.
2. 2. 'n Geneologie word aarnigeheg”

[47] - In a Cabinet Memorandum 6/1/2-4 Mulamula, signed by the Chief Minister

dated 23 January 1978, state-
1. The Chief Minister has the honour to inform the Cabiriet; -
{a) that Chief JR Mulamula died in August 1977.

{b) That at a meeting of the Chief’s inner family circle held on 13 September
1977, Thomas Hasane Mulamula ... was designated successor to the late

chief.

According to the attached genealogical tree he is the first son of the late Chief's

prindipa! wife. ....

[48] In the submission to the Kgatla Commission by Mdungazi Joseph Maluleke
regarding the reason and basis why his grandfather was overlooked for the
position of the Mulamula Senior Traditional leadership, he pointed out, which

was noted in paragraph 2 of the Kgatla Commission report that:

“Whien his father was to ascend the throne after the death of his grandfather, Jim

Potani Maluleke, there was an affegation that his father kiled his own father therefore -

b
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he could not take over the senior traditional leatfership. Hisifafher's: younger brother
became a regent for the children of Gezani Johannes Maluleke. The senior traditional’

leadership never returned to.its rightful hoise since then.”

149] 1 have considered paragraph 6 of the Kgatla Comm.isston’s report and the
detail with which the version of-the.claimant is set out at paragraph __(a)_,-_ | also
had an opportunity to considered the terseness with whi"ch-'thé Kgatla
Commission in paragraph. 6(b) in only three paragra‘phsr summed up the
Respondent’s version. This was despite the fact that the Kgatla Commission
was in possession of a detailed submission with archival records which

included the following-

“(a) Tribal resolution dated 29 November 1960, certified by MJ Vercueil, confirming
that it was a tribe undér,chief Jim Mulamula, for collecting monies to build
schools and hostels; - |

(b) The genealogical tree compiled on 6 December 1977 by ethenologist;

(¢) Mulamula Royal Family meeting Minutes of meeting of 17 October 1986,

(d) Memo from Sibasa Native Commissioner dated 16 Saptember 1958;

() Letter to Sibasa Native Commissioner dated 14 July 1964;

()  Letter from ‘Sibasa Native Commissioner -confirming dated of appointment of
Kaptein JR Mulamula as 20 May 1958 and recommendation for salary increase

with effect from 1 April 1964;

(o) Letter from Sibasa Native Commissioher regarding bonus payment of chief
.John Risimati Mulamula dated 17 December 1965;

D G
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(h) Letter from -office :of the Chief Minister of Gazankulu Government services
dated 30 March 1978 regarding appointment of Thomas Hasani Mulamuia;

() ° Memo from Head ¢f Ethfiological Services, regarding the appointment of
THomas Hasani Mulamula as Kaptein dated 20 February 1978

() Handwritten Memo fo Secretary of Chiief Minister regarding Kaptein Thomas
Hasani Mulamula datéd 6 December 19877, "

(ky Mero to Secretary of Chief Minister regarding Cabinet decision to appoint
Thortias Hasani Mulamuia dated 6 December 1977,

()  Minute 543.approved 10 March 1978 confirming that Kaptein R Mulamila died
and cabinet of Gazankulu approvéd the appointment of Thomas Hasanhe

Mulamula;

(m) Letter to Secretary of Ban,tujAamini‘St‘ration from Chief Minister: Gazankulu
regarding appointment of Kaptein Thomas. Hasane Mutamula dated 26 January
1978; ‘

(n) Cabinet Me_mo' from Chief Minister: Gazankulu regarding appointment of
Kaptein Thomas Hasane Mulamula dated 23 January 1978,

(o) Certificate of appointment of Thomas Hasane Mulamula as. chief of the
Mulamula tribe sign dated 11 April 1978.7

[50] The Kgatla Commission in its findings at paragraph 9 found that —

‘9.4 The sénior traditional leadership is not in the rightful house as the rightfut

house is that of Gezani Johanhes Maluleke.

9.2 The senior traditional leadership sﬁould go to George Maluleke who is the son

1o Samuel who Is the first-born son of Gezani Maluleke.’

-

L)




24

[51] Inits recommendation to the Premier, it recommended that —
“10.1 It is recommended that the claim by Maluleke Mdungazi Joseph be upheld.

10.2  That the Premier call both the:claimant and the present senior traditionai
leader Hasani Thomas Maluleke. to agree on a road map fo correct the

ariomaly.’
Applicable law

[52] In order to give effect to section 212, ‘and. comply with section 237,
Parliament passed the Traditional Leadership and Governance Framework
Act, Act No. 41 of 2003. As its name .speaks for itself, the Framework Act,
provided a legal framework fo deal with provincial peculiarities, which
resulted in the Limpopo Provincial legislature promulgating the Limpopo
Traditional _Le‘adership & Insﬁtu’ti‘ons* Act No. 6 of 2005, as empowered by

section 104(1)(b).

[63] Ad Traditional Leadership and Governance Framework Act, Act No. 41
0f 2003

| [63.1] The Jong title thereto states that —

“To provide for the recognition of traditional communities; to

provide for the establishment and recognition of traditional

o
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councils; to provide @ statutory framework for Ieade'rship
positions within the institution of traditional leadership, the
r‘é@gniﬁg:)n- of traditional leaders and the removal from office of
traditional leaders; to provide: for houses. of traditional leaders; to
provide for the functions and roles of traditional leaders; to
provide for dispiite resolution and the establishment of the
Commissior on Traditional Leadership Disputes and Claims; to
provide for a code of conduct; to pjrovide for.ame'ndments fo the
Remuneration of Public Office Beérers A‘ét-l 1998; and tfo-provide

for matters connected therewith.”

[53.2] Since this is 2 Constitutional Legislation, as it'is arched in section 212

of the Constitution; it contains a Preamble, which reads-

“WHEREAS ith:‘é State, in accordance with the Constitufion,
seek;_s-‘j‘

“io set out a national framework and norms and standards that
will define the place and role of traditional leadership within the.
new system of democratic-governance;

*to transform the institution in line with constitutional imperatives;
and

*to restore the integrity and legitimacy of the institution of

traditional leadership in line with customary law and practices;

\t




26

AND WHEREAS the South African indigenous people consist of
a diversity of cultural communities; ‘

-AND WHEREAS the Consfitution recogniSés.--

*the institution, status and role of traditional leadership according
fo customary law; and

*a traditional authority that observes a system of customary law;
AND WHEREAS-

*the State must respect, protect and promote the institution of
traditional leadership in accordance with the dictates of
democracy in South Africa;

*the State recognises the need to provide appropriate support
and capacity building to the institution of traditional leadership;
*the institution of _traditiona! leadership must be transformed to
be. in h_armdny'With- the Constitution and the Bill of Rights so
that- = |

stfemocratic governance and the values of an open and
democratic society may be promoted; atid

-gender equality within the institution of traditional leadership
may progressively be advanced; and

*the institution of traditional leadership must-

-promote freedom, human dignity and the achievement of

equality and non-sexism;

t
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-derive its mandate and primary authority from applicable
customary law and practices;

-strive to e.nhah’ce tradition and culture;

-promote nation building and harmony and peace amongst
peopls;

-promote the ptinciples of co—operatfve govemﬂahge in its
interaction with all spheres of government and organs of state;
and-

promote an efficient, effective and fair dispute-resolution system,

applicable legislation.”

[63.3] Section 11 deals with .-Rebdgnition of senior traditional leaders,
headmen or headwomen'. It provides that -

“(1) Whenever the position-of senjor traditional feader, headman or
_headwoman is to be filled-
(a) the royal family concerned-must, within a reasonable timé after the need
arises for any of those positions to be fiffed, and with due regard‘to
applicable customary .!aW- |
(i) identify a person who qualifies in terms of customary faw to
assume the position in question, after taking into account
whether any of the grounds referred to in section 12 (1) (a),
(b) and (d) apply to that person; and

(ii) through the relevant customary structure, inform the Premier
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of the province concerned of the partictifars of the person so
identified to fill the position and of the reasons for the.
identification of théf person; and
(b) the Premier concerned must, subject to subsection (3), récognise the
person s0 identified by the royal family in accordance with provincfa? )

- legislation as senior traditional leader, headman or headwoman, as the case
may be. |
(2} (a) The provincial legislation referred fo in subsection (1) (b).must at
least provide for- | |
(i).anotice in the Provincial Gazette recognising the-pérson fdéhfified as
senior traditional leader. headman or headwoman in terms off;si;ﬁéeb'fion (1}
(i} a certificate :oiF recognition to bé 'iss'uecif to the identified per&on,f_ and
(iii} the refevant provineial house oftr‘éaditiona! Jeaders to be‘_in_fénﬁg_d of the

recognition of a senior traditional leader, headman or headwoman. -

(3) Where there is evidence or-ah allegation that the identification of pérs'on
referred to in subsection (1) was nof done in accordance with customafy law,
customs or processes; the Premier- _ g

(a) may refer the matter to the relevant provincial house of traditional "
leaders for its recommendation; or N

(b) may refuse to issue a certificate of recognition; and

{c) must refer the matter back to the royal family for reconsideratioﬁ: and .resolution

[53.4]

where the certificate of recognition has been refused.’

Section 12 deals with removal of senior traditional leaders, headmen

ofr headwomen-
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" '(1).A 'senior tradifional leader, headman or headworhan may be reme Vv

* evidence, makes it impossible for that senior traditiorial leader, headm
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office on the grounds of-
(a) conviction of an offence with 'as'\er‘itencé of imprisonment. f_qf mofr
months withott an option of a fing; | |

(b) physical incapacity or mental infirmity which, based on ,acceptaplq.ﬁiédical
. st an or

headwoman to function as such;] |
(c) wrongful appointment or racognition; or

(d) a transgression of a customary rule or principle that warrants 1

Wheheﬂ'ier any of the grounds re‘fefred to in subsection (1) (a), (b) and (d)
come to the attention of the royal family and the royal -'fari'lily dec
remove a senior fraditional leader, Hea,dman or headwoman, th al _family ‘
concerned must, within a reasonable time and'throuéh the relev

custorary structure-

(). inform the Premier of the prdvlhce concerned of the particul s of the
senior traditional leader, headmah or'headwbmah to be rem d-f_rorh
office; and

(b) furnish reasons for such removal.

Where it hias been decided to remove a seniof traditional leade man
or headwoman in terms of subsection (;2'), the Premier of the pr
concerned must, interms of app!icable‘ provincial Iegi’slation;
(a) withdraw the certificate of recognitiorn with effect from the dat;

removal;
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.('b')= publish a notice with particulars of the removed senior traditional leader,

headman or headwoman in the Provincial Gazette; and

(c) in’fo‘rm the royal family concé‘rned, the removed senior traditional leader,
- headman or headwornian, and the provincial house of traditional leaders

concerned, of such removal.

4 Where a senior traditional leader, headman or headwoman'is removed from
office, a successor in line with customs may assume the position, role and

responsibilities, subject to section 11.
[53.5] Section 21 deals with Dispute-and claim resolution. It provides that -

1) (a) Whenever a dispute or claim conceming customary law oF customs
afises between or within traditional communities or other custoriary
institutions 6n a matter arising from the implementation of this Adt,
members of such a community and traditional ledders within the
tradftionaf community or customary institution concerned must séek to
resolve the. dispute or claim internally and in accordarice with customs
before such. dispute or claim may be referred to the Commission.

(b} If a dispuite or claim cannot be resolved in terms of paragraph.{(a),
subsection (2) applies.

(2)(a) A dispute or claim referred to.in subsection (1) that cannot be
-r;ésolved as provided for in' that subsection must be referred to the
refevant provincial house of traditional leaders, which house imiust seek

to resolve the dispute or claim in accordance with its internal rules and

> A

procedures:
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(b)ifa provingial house of traditional leaders is unable fo reso[ve a

dispute oOr claim as provided for in paragraph (a), the dfspute :r claim

must be referred to the Premier of the province concemned, "ho_must
resolve the disptite or claim after having consulted-

(i) the parties to the dispute or claim; and

(i) the provincial house of traditional leaders concerned. |
(c) A dispute or claim that cannot be resolved as prowded
paragiraphs. (a) and (b} must-be referréd to the. Commission.
(3) Where a dispute o claim contemplated in subsection (1) ha :bt been
resolved as provided for in this section; the dis_pufe or claim must be

referredto the Commission.”

"( 1) The Commissfon operates nationaly in plenary and prownciaﬂy in
comm:ttees and has authonty to invest:gate and make'
recamm_endatlons on any traditional !eaq_ershrp dispute af
_cdn.'t_emplafed in subsection (2). |

© (2) (a) The Commission has authority to investigate and make-

reécommendations on-

(i) a traditional leadership position where the tille or right:of the
incumbent is contested; | |

(iv) claims by communmes fo be recognlsed as kmgsh|ps

queenships, principal traditional communmes tradltlonal

communities, or headmanships;
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(v} thelegitimacy of the establishment or disestablishment of “ribes”
of headmanships;

(vi) dis_;;utes resulting from thie determination of traditional authority
boundariés as a result of merging or division of ‘ribes’;

(viii) all traditional leadership ¢laimé and disputes dating fro’m 1
September 1927 tb the coming into operation of provincial
legislation dealing with traditionat leadership and goﬁer_nahce

matters;

[63.7] Section 26 deals with the Re’commen:c'lati'an_s_ of Commission. It states

that -
“(1y A recommendation of the Comm:ssmn is taken with the support of at
least two thirds of the members of the Commission.
{2) A recommendation of the Commission must, within two :\h}ééks-'of the
recommendation having been made; be conveyéd to--
b) the re[evant provincial government and any other’ refevant
: =.funct|onary to which the recommendation. of the Commissaon
applies in accordance with applicable provincial Iegls,latlon‘ inso.
far as the consideration 6f the recormmendation do‘eé‘hot relate
to the recognition or removal of a king or queen it -t_er__f_ns of
section 9, 9A or 10, o
(3) The President or the other relevant functionary towhém the
recommendations have been cohveyed in terms of ,s:u,béecfion"(Z)
must, within a petiod of 80 days: make a decision on the: |

recommendation,”
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[53.8] The insertion of section 2B6A introduces Committees of Commission.

It provides that —

“(1) Thereis{sic] hereby established provincial committees to deal with

disputes and claims relating to traditional leadership.

(2) (a) Each provincial éommittee contemplated in-subsection (1) consists of

(3)

*

(3

as many members as the Premier concerned may:determihe after
consultation with the Minister and the Commission and such meinbers
are appointed by the Premier, by the. notice in the Provincial Gazette,

fora perfad not exceeding five years._'

{b) The term of office of committee members must be linked to that of

members of the Commission -éontémpfa_ted in séction 23 (1) (a}

(c) The committee members of the Commission must have the same

knowledge as the members of the Commission. as contemplated in:

section 23 (1)(8).
Each provincial committee contemplated in subsection (1).must be

chaired by a member of the Commission designated by the Minister

after consultation with the Premier concerned and the Commission:

Provided that a mernber of the Commiission may chair more than one

commitfee.

The provisions of sections 24, 24A, 24B ahd 25 (2) to (5) and (7)
apply, with the necessary changes, to provincial commiittees.

A provincial committee must perform such functions as delegated to it
by the Gommission in terms of section 25 (6) after a review as

contemplated in section 28 (10).
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(6) A provincial committee may make final recommendations on all
matters delegated to it in terms of 25 (6): Provided that where a
cOmmitfe;e is of the view that.excéption'ai circumstances exist it may
refer the matter to the Commission for advice.

(7)  The piovisions of section 26 (2) (b) apply, with the necessary changes,

to the recommendations of a committee,”

[63.9] The legislature in section 28 sought to preserve and to maintain the
status quo within tribes, and to set parameters to regulate a smooth
transitional arrangement into the Constitutional dispensation for

traditional institutions. It provides that-

(1) Any traditional le}'aader"who was appoinfed as such In terms of
applicable prqv‘incia! legislation and was still recognised as a
traditional leader-immediately béfors the commencement of this. Acl, is
de:emed fo .hiave been rgcc)gnised as such in terms of-section 9 or 11,

subject to a decision of the Commission in terms of section 26.

[54] The Limpopo Provincial Legislature gave effect to section 212 read with the
framework set out in the Preamble of the Framework Act,2003, promitilgated

the Limpopo Traditional Leadership & Institutions Act, 2005,

Ad Limpopo Traditional Leadership & Institutions Act No. 6 of 2005

[64.1] The long title thereof provides as follows -
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"Act to provide for the recognition of fraditional .commuﬁiﬁféé; the
recagnition of traditional councils, the election and appd.i;;t!'ne'nt of .l
members of traditional councils, recognitioni of traditlonaf Ieaders, their
removal from office, their roles and functions, recogmt:on of actmg
traditional leaders. and regents, to provide for funds: of trad:tfonal councnfs
and management thereof, to provide for payment of aﬂowances for
fravelling expenses of members of traditional councils; to _Brpwde for
meelings of royal family -and traditional .councils; to providt‘a__‘E for f'co.d_e of

conduct; and for matters cannected therewith. g

[54.2] The Preamble thereof recorded the following-

“PREAMBLE

WHEREAS the Constitution regognises-
- the institution, status and role.of traditional leadership according I ustomary
law; and 1
-a trad;t;ona! authority that observes a system of customary faw,. ‘
AND WHEREAS the institition of traditional leadership must- _
- promote freedom, human dignity éndthe achievement of equalrty and non-
sexism; 4 |
- strive to enhance tradition and culture;
- promote nation building and.harmony and peace amongst -pédplg
- promote the principles of co-operative governance in its'in t_eracffg with alf
spheres of government and organs of state;
AND WHEREAS it is necessary to énact provincial legistation w:th.r

framework providedby Traditional Leadership and-G.OVernance;Fféﬁdé:Work
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Act, 2003 (Act 41 of 2003) in order to provide for matters which are peculiar to
the Province;

AND WHEREAS itis the"intention of the provincié! government to.fransform the
institution of traditional leadership in line with the Constitution, by taking into
cofisideration, amongst others, gender equality;

AND WHEREAS it is necessary for traditional leaders within the Province fo
exercise their powers within a statufory framework that enhances certainty.and

uniformity; _
AND WHEREAS it is within the competenice of the Province to legislate on

matters of traditional leadership.”

[54.3] CHAPTER 4, section 12 deals with recognition of senior traditional
leader, headman or headwoman. 1t state -

“(1) Whenever a position of ‘a‘sen'ior' traditional leader, headman or head
woman is to be filled-
(a) the-royal'famjly- coricerned must, within a reasonable time after the
need afises for any of those positions to be filled, and with due regard
" tothe customary law of the fraditional community concerned-

(i) identify-a personwho qualifies in térms of customary law of the
traditional community concerned to assurne the position in
question; and

(i) through the relévant customary structure of the traditional
community concerned and after notifying the traditional council,
infarm the Prernier of the particulars of the person so ideritified
tofill the position and of the reasons for the identification of the

specific person.
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(b) the Premier must, subject to' subsection (2)-

() by notice in the Gazette recognise the person so identified by
the royal'family in accordance with paragraph (&) as senior
traditional leader, headman or headwoman, as the case may be;

(i) issuea certificate of recognition to the person so recognised,
and

(iiy  inform the provincial house of traditional leaders and the relevant
local hiouse of traditional leaders. of the recognition of a senior
traditional leader, headman or headwoman. '

Where there is evidence or an allégation that the identification of a person
referred to in subsection (1) was not done in accordance with custornary
law, clistoms or processes, the Premier- -

(a) may refer the matter to the provincial h_du'se of iraditional leaders ‘and the
relevant local house:of t‘raditignal leaders for their reconimendations; or

(b) may refuse fo issue a centificate of recognition; and

(c) must refer the matter:back'to-‘the- royal family for reconsideration and
resolution where the dertiﬁ'q:ate of recognition has been refused.

yhere the matter which has been referred back to the royal family for
reconsideration and resolution in terms of subsection (2) has been
reconsidered and fesolved, the>Premier.'must'recogn_ise-thé person identified
by the royal family if the Premier is safisfied that the recorisideration and
resolution by the royal family has been done iin accordance with customary

¥

law.”

(54.4] Section 13 deals with refief of Royal duties. It provides that -

"(1}) Relief of royal duties shall be on the grounds of-

(a)-conviction of an offence with a senterice of imprisonment for more than
12 months without an option of a fine;

{b) physical incapagity: or mental infirmity which, based on acceptable

W
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medical evidence, makes it impossible for that senior traditional leader,
headman or headwoman to function as such;

(c)-wrongful‘:apibointme‘nt or recognition‘;‘

(d) a transgression of a customary rule or principle that warrants removal; or

{e) persistent negligence or indolence in:the performarice of the functions of

" his or her office..

Whenever any of the grounds referred to in subsection (1)(a), (b}, (d) and (g)
come to the attention of the royal family and the royal family decides to

remove a senior traditional leader, headman or headwoman, the royal family

concerned must, within a reasonable fime and through the relevant

customary structure- -

{a) inform the Premier of thé province concerned of the particulars of the
senfor fraditional leader, headman or headwoman to be removed from

office; and
(b) furnish reasons for such removal.

Where it has beaen decided to remove g senior traditional lgader, headman

or headwoman in terms of subsection (2), the Premier must-

(a) withdraw the certificate of recognition with &ffect from the date of

removal;

(b)  pubiish a notice with particulars of the removed senior traditional

leader, headman or headwoman in the Gazette; and




4)

(5)

39

(¢) inform the royal family concerned, the removed senior traditional
{eader, headman or headwoman, arid the provincial house of
traditional leaders as well as the relevant local house of traditional

leaders of such removal.

Where a senior traditional leader, headman or headwoman is removed from
office, a successor in line with customs may assume the position, role and

responsibiliies, subject to-section 12.

Whenever it comes to.the attention of the Premier that the grounds referred

to in subsection (1)(a) exist and the royal family has-riot decided to. remove

ihe senior traditional leader, headman or headwoman as the case may be,
the Premier must forthwith terminate the salary of the traditionial leader
concemed with effect from the date when the said grounds came into
existence, after the Premier has given the royal family thirty days to

respond o fhe allegations. grounds came into existence, after {rie. Premier

has given thé; royal fariily thirty days to respond to the allegations.”

[54.5] Section 30 deals with Implementation of decisions of commission, it

provides that —

: "(1). The Premier must, within seven days of receipt of the decision of the.

(2)

commission in terms of section 26(2) of the Framework Act, refer such
decisiontothe :provincial house of traditional leaders for its. advice on

impiementation.

The provincial house of traditional leaders must submit its advice
contemplated in subsection (1) to the Premier within 14 days of receipt:
Provided that the Premier may, if he or she deems it necessary, require the

v
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provincial house of traditional leaders to submit its advice within a specified

shorter period,

(3) The Premier must implement the decision of the commission withiry 30 days
of receipt of such decisien from the commission.”

[54.6] Transitional arrangements are regulated by section 33 which says-

“(1)  Any provision In this Act requirinig consultation with a body which has not yet
been established shall remain inoperative to the exient that ‘it:‘,rec';u[res stch

consultation, until the relevant body is established.

(2) Any traditional leader who was appointed as such in terms of applicable
provincial legislation and was still recognised as a traditiorial leader
immediately before the commencement of this Act, is deemed to have been

recognised as such in terms of the relevaiit provisions of this Act.

{3) A person who, immediately before the commencement of this Act, had been
appointed and was still recognised as a regent, or had been gppointed in an
acting capaclty or as a deputy, is deemed to have been recognised or

appointed as such in terms of the relevant provisions of this Act.”
Ad Commission Act, 1947

[55] Commissions Act, 1947 in section 3 empowered the Commission as follows:

(1) For the purpose of ascertaining any matter relating to the subject of its
investigations, a commission shall in the Union have f_he powers which a

oy
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Provincial Division of the Supreme Court of South Africa has within its province

10 summeon witnesses, fo. cause an oath or affirmation to be administered to

them, to examine them, and to call for the production of baoks, documents and

objects.

A summons for the attendance of a witness or for the produbtipn of any book,

document or object before. a commission shall be signed and issued by the

secretary of the commission in a form prescrived by -the. chairman of the
commission and shall be served in the same m,an,ner.a’s._a summons for the
attendance of a witness ata criminal trial in a superior court at the place where

the attendance or production is to take place. -

If required to do so by the chairman of a commission a witness shall, before
giving evidence, take an oath or make an affirmation which oath of affirmation
shall be administered by the chairman of the commission or such official of the.

commmission or such official of the sommission as the chairman may. designate.

Any person who has. been summoned to aftend any sitting of & commission. @s.
a witness or who has given evidence before a commission shall be entitled to

fhe same witness fees from public funds, as if he had been summoned to

© attend or had given evidence at a criminal trial in a superior court held at:the:

place. of such sitting, and in :connection with the giving of any evidence or the
praduction of any book or docurnent before a commission, the law relating fo
privilege as applicable. to a witness giving evidence or summonedito produce a

book or dacument in such a court, shall apply.’

N
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Application and analysis

[56]

[57]

[58]

The Kgatla Commission in the three paragraph summaty of the Respondent
before them listed two persons being Phahlele lan and Jafta Maluleke
suggesting that they are the two Wit_nesses for the 'R‘eépo’ﬁdeh't-, This must be

read against the background that Thomas Hasani Maluleke in paragraph 41

- stated that ‘Only the Claimant and | were heard.’ FuffthEr, the Kgatla

Commission noted contradictions about how Ristiati John Mulamula came
about to be appointed as chief. Sadly, in their filed record of proceedings |
did not have the benefit of getting the transcribed récord of the actual

proceedings.

| also noted that in paragraph‘_ﬁ-(b). there is mention of Nwadacob as the
mother of Gezani ,Johann‘e's; “Who is the father to the claimant. According to
the family trees provide.d‘, there is no mention of Nwa Jacob as one of the
wives of Ho‘si\ Jlm Photant Mulamula. Even the Respondénts before the
Kgatla. Co_m"mis;éi,én had noted Gezani Johahnes Maluleke as the son of

Xalati, the first wife of Hosi Jim Photani Mulamula.

As to where the Kgatla Commission deduced this as | carefully scrutinised

the submission by the Respondent compiled by the Xilumani Centre for

Research, and nowhere do they mention Nwa Jacob as a wife or méther of

Gezani Johannes Maluleke:
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Instead interestingly, the name Nwa Jacob, | found in the summary of the

evidence before the Kgatla Commission by the claimant, wherein they

projected Nwa Jacob as the principal wife of Hosi Jim Photani Mulamula. |
also noted that despite all the archival records referring to Hosi Jim Photani
as Mulamula. The Kgatla Commission in the summafy at -paragraph-,@(’é)-

referred to him as Potani Jim Maluleke.

In the submission by the Respondents at paragraph- 1.2 an important point

was made, that —

' . However, oral evidence submits that fhe first wife, Xalati, was already carrying a
child when she married Hosi (chief} Jim Photani Mkhancani Mulamula. The child, Mr
Gezani Johannes Maluleke, was not 'ih_g Hosi's (chisf's) child as he was not sired by

him."

This for me tilts. towards the contention that itrelevant conhsiderations may
have been taken |nto ‘account in making the finding and recommendation by
the Kgatla Comm‘i'ss’ion, The biggest elephant in the room for the Kgatla
Commission, was whether or not Gezani Johannes Maluleke was the

biological son of Hosi Jim Photant Mkhancani Mulamula?

Instead in their :analysis the Kgatla Commission placed emphasis at
paragraph 8.3 on the averment that it was Hosi Jim Photani Mkhancani

Mulamula who said Risimati Johin Mulamula must succeed him. The Kgatla

b .A A
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Commission was quick to remonstrate that “It cannot be the prerogative of a
traditional leader to appoint a successor .as this is an institutional matter
guided by custom. The view that Potani Jim - sick as he was summoned the
royal family té) tell them that Risimati John is his successor cannot hold

water.”

What | find rather baffling is in paragraph 8.4 where the Kgatla Commission
records that “There is no dispute that the royal family agreed that Gezani
Johannes cannot succeed his father ,b'ecaqse:.;'they',b.'e’lieved that he was
responsible for his father's death. But they cotld not also punish his children

for their father's sins.”

The Kgatla Commission buttresses this fact at paragraph 8.5 when they
state that — ‘In the ‘m'i'nLitéS'_Of a rbyal family held on 17 October 1996... one
old woman suggested that Gezani Johannes Maluleke was illegitimate and

that this is the reason someone else was appointad to the throne...lt was

therefore ‘agreed that Gezani Johannes Maluleke was indegd the first born

son of Jim Potani Maluleke and he was disinherited from chieftaincy because

he stood aceused of foul playin the death of his father.

| find it strange that the identity of the person who revealed this family secret
is not acknowledged by the Kgatla Commission as she is only referred to as

‘one old woman', instead of the second born child and eldest daughter of

4
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Hosi Jim Photani and biological sister to Gezani Johannes Maluleke, being

Hahani Nwa Photani Tsatsawani Vukeya.

The veracity of this as‘sertibn by Hahani Nwa Photani Tsatsawani Vukeya,
warranted that the Kgatla Commission investigate-it and not just di‘smi_ss._ it on
the basis that in the Maluleke custom senior traditional leaders are not
allowed to marry principal wives who have children with other men. Also the
assertion that the royal family can disinherit an heir, but. not his children is
not ‘encored or any customary practice or archival records relating to the
resolution to disinherit Gezani Johanhnes Maluleke. Further, it is not
supported by any evidence to _bol,ste,r’:fhe fact tﬁat Hosi Thomas Hasani was
appoirited as regent for the childrenWh_b were not disinherited as their father

Gezani Johannes Maluleke.

Section 22(2) enjoins the Kgatla Commission to carry otit its functions in a
manner that is fair, 6bjective' and impartial. ih section 25(7) of the Framework
Act, 2003, Parliament clothed the Kgatla Commission with the powers set

out in sections 2, 3,4,5and 6 of the Commissions Act, 1947 (Act 8 of 1947),

~ with the necessary changes, to the Commission.

[68] The Kgatla Commission.in its findings at paragraph @ found that —

'94 The senior traditional leadership is not in.the rightful house as the rightful

house is that of Gezani Johannes Maluleke.

bo®
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9.2 The senior traditional leadership should go to George Maluleke who is

the son to Samuel who is the first born son of Gezani Maluleke.”

in its recommendation to the Premiier, it recommended that —

"10.1  ltis recommended that the claim by Maluleke Mdungazi Joseph be Llpheld.

10.2  That the Premier call both the claimant and the present senior traditional
leader Hasani Thomas Maluleke to agree on a road map to’co‘rréct- the

anomaly.”

| have worn through the record of proceedings in thé quest to find anything to
support, how and what led the Kgatla Commission. to arrive at the fact that
senior traditional leadership is not in -th.e' rightful house as the rightful holise
is that of Gezani Johannes Maluléke. Save fo find that de facto, Gezani
Johannes Maluleke is the .ﬁ;'_st born son of the first wife of Hosi Photani Jim

Mulamula.

The Kgatla Commilssion, failed to investigate the assertion that Hosi Jim
Photani Mulamula, convened & royal family meeting and informed them that

Hasani Thomas Mulamula should succeed him and not Gezani Johannes

" Maluleke., Instead they accepted that it was due to the fact that Gezani

Johannes Maluleke was suspected of foul play. The missed opportunity was
when the second born child of Hosi Jim Photani Mulamula, who was the

eldest surviving member of the royal family who could shed Tight as to what

N A
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had actually transpired in the meeting with his father before his demise, was
not asked to provide clarity why his father had disqualified Gezani Jochannes

Maluleke.

Further, the Kgatia Commission failed to objectively investigate the aésertion_
by Hahani Nwa Photani Vukeya who was the second born child of Hdsi.,..Jim
Photani Mulamula, who was also the eldest surviving member of the royal
farnily, ‘t'ha_t his own biologicai brother, Gezani Johannes Maluleke was not
the biological son of Hosi Jim Photani Mulamula. This constituted a serious
indictment on, the claimant, as well as the Kgatla Commission fo investigate

the veracity of this statement.

The only way for anyone to can ascertain whether Gezani Johannes
Maluleke is the biological son of Hosi Jim Photani Mulamuta was through
DNA festing. In the absence of any credible evidence, in traditional
leadership dispute, 6n‘ce the biologica! origin of the Claimanf's lineage was
éut to q_uesﬁoh, theri it was for the Kgatia Commission to utilise its powers.in ‘
terms of the Commissions Act, 1947 to order the genetic testing of the
claimant and Hosi Thomas Hasani Mulamula. This is simply because, since
both are sons of their fathers, they both carrying the Y-chromosome as

mates which would be the same as-Hosi Jim Photani Mulamula,

Lo o
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[74] in the alternative, the Kgatla Commission, utilising section 3(1) of the
Commissions Act, 1947 which are equivalent to the powers of the High
Court, it could order the exhumation of Hosi Jim Photani Mulamula and
Gezani George Maluieke to be exhumed and have samples taken for g_eheﬂc’:r
testing to. confirm if indeed, they are father and son through DNA testing
results. This opportunity was missed, and the elephant in the ro‘omf remains
to da_fe, namely whether, what the s,is‘tér' to both Gezani ':G-éorger Maluleke
and Thoma Hasani Mulamula stated that the 'mo'thé,r Xalati came expectant
with a child that is ri6t biological child of Hosi Jimk Mu’lamula before the

solemnization of her marriage to Hosi Jim Photani Mulamula is true.

[75]  Upon receipt of the recommendation, the Preriier in a letter dated 25 April

2018, addressed to Mr'‘I\/’IaiuI"ezl»iej Mdungazi Joseph, communicated that —

3 linmy calpi'ac'ity as Prémier, hereby inform you that the claim for restoration

andfor recogrition of Mulamula senior traditional leadership is accepted.

. 4. Theresponsibility to implement the decision herein rests with the royal family

concerned.’

.[76]  The Premier; then on 11 June 2018 wrote a letter to Hosi Mailuleke Hasani

Thomas, wherein he communicated that —
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3 Kindly be informed that the claim Jdispute.for restoration and/or
recoghition of the Mulamuia senior traditional leadership by Mr

Maluleke Mduhgazi Joseph is accepted.

4. The senior traditional leadership in the fineage of Risimato John is

dissolved with immediate effect.

5, In case you disagree with the recomm'enda{ion/s, you are advised o

app

B. roach the court of law for review.

| have scoured through the record for the minutes of the meeting of the royal

family where a decision was taken that Mdungazi Joseph Maluleke is and be

hereby appointed as senior tl;atiitibnal leader and was unable to find any
trace of such a minute. | have also in line with the recommendation, sought
to find minutes bf the meeting wherein the Premier called both the claimant
and the incumbent senior traditional leader Hasani Thomas Mulamula to
agree on the road map to correct the: ‘anomaly’, and could not find any proof

of such meeting taking place.

To the extent that the Premier elects to deviate from the recommendation of

the Kgatla Commission, he was enjoined by law as contemplated in section

' 30(3) to reduce reasons for not adhering to and deviating from the

recommendation. The recommendation was for the Premier to call the

7
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incumbent Hosi Hasani Thomas Mulamula and Mdgungazi Maluleke to a

meeting to agree on a plan and wayfoward to deal with the ‘anomaly’ of

senior traditional leadership being in the house of Risimati Mulamuia. In the

record of decision of the Premier, | was unable to find anything to show that

the reasons were provided for the deviation. Alternatively, to show -strict

compliance with the recommendation.

Further, since there was a recommendation by the Kgat[a Oommission,; [
have searched inordinately for the Premiet's compiiance- with the provisions
of section 30. Specifically, | searched for a reférraf.- to the Provincial House of
Traditional Leaders within seven days of receipt of the Kgatla Commission
report dated 6 September 2017. | was unfortunately, not able to find anything
in the record of .de.ci,s_ion to that effect; as part of compliance with the

provisions of section 30(1).

| also studied the réédrd of proceedings filed, to find a repéit and advice from
the Proviné_iél House of Traditional Leaders, as contemplated in section
30(2) before the Premier made a decision in terms of section 30(3) to
implement the ‘decision’ of the Kgatla Commission. Unfortunately, there was
none to be found. This then leads to the conclusion that the Premier failed to
follow peremptory procedure in section 30, prior to his purported

implementation of the recommendation in terms of section 30.
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Whilst at this point } alse had o_ccasion'to: consider the fact that there was-an
incumbent Hosi of the Mulamuta traditional community. The appointment of a
new Hosi, required that there be a revocation of the prévious appointment
and recognmon of the mcumbent Ho;I Hasani Thomas Mulamula. This
requited compliance with sectlon 13 of Limpopo Act 2005 dealing w1th reilef

of royal duties. The Premier could not appoint Mdungazi Ma_l_uleke pnor to

the withdrawal of recognition of incumbent Hosi Hasani Thomas Mulamula,

The Premier, insfeacl in a letter 11 June 2018 addressed to Hosi Maluleke
Hasani Thomas, communicated a decision to dissolve senior traditional
leadership in the house of Risimati Mdiamula. Firstly, the letier is addressed
to the wrong -addressee, as the 'iﬁcﬁmbent was Host Hasahi Thomas
Mulamuia. Secondly, the léﬁefj.purpoﬂed to dissolve, when there is no
provision in the Limpopo Act, 72005. or the Eramework Act, 2003 empowering
the Premier to dissolve senior traditional leadership in the house of Risimati

Mulamula. The Premier therefore acted ultra vires, when he purported to

dissolve senior traditional leadership.in the Rouse of Risimati Mulamula.

To the extent that there was also no withdrawal of the recognition of the
incumbent Hosi Hasani Thomas Mulamula, the Premier could not recognise

another senior traditional leader for the Mulamula traditional community: The

D
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legislature specifically understood that there can be no two senior traditional
leaders recognised at the sarme time for the same traditional community -over
the same territory, hence the need to -ﬁ.rst withdraw recognition in terms of
section 13, in instances wherein there is an incumbent who is recognised in

respect of a particular traditional community.

I have aiso considered that in the event that it may be contended that the
Premiér, did not act in terms of section 30 of the Limpopo Traditional
Leadership & Institutions Act, 2005. Instead acted in terms of the Framework
Act, 2003, in line with what i written in his correspondence to both Thomas
Hasani Mulamula and Mdungazi M:alqleké,'“_lth'a\ie considered the: various
provisions relating to the ‘::recommenda‘tions of the Commissions and

consequential actions attendant thereat.

Section 26 deals with re_ébmmendations. of the Commission and provides

that -

"(2) A recommendation of the Commission must, within two weeks. of the

recommendation having been made, be conveyed to-

(b) the relevant provincial government and any-other réfevant fufictionary to
which the recommendation of the Commission applies in accordarice with
applicable provincial legislation in so far as the:consideration of the
recommendatiori dOeé not relate to the recognition or removal of a king.or

queen in terms of section 9, 9A or 10.

> -
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{3) The President or the other relevant functionary to whom the
recommendations. have been conveyed in terms of subsection (2) must,

within a period of 60 days make a decision on the recommendation.

(4) if the Presrdent or the relevant fUnctfonanf takes a decision that differs with
[sic] the recommendatron conveyed in terms of subsection (2), the President
or the relevant functionary as the case may be must provide wntten reasons

for such decision.”

The Framework Act, 2603 enjoins the Premier if he takes a declsion that
differs with [sic] the recommendation conveyed in terms of subsection (2),
theri the Premier must provide written 'reésons for such decision. As | have
already pointed out this did not happen, and to the extent that the Premier
did riot follow and adhere to the strict and peremptory procedure set. out in

saction 26(4) the decision is assailable.

With specific reference to provincial comenitfees, such as the Kgatia

Commission, Section 26(8) set out the following -

‘A pr_o_vincial committee may make final recommendations on all matters delegated to:
jtin terms of 25 (6): Brovided that where a committee is of the view that exceptional

circumstances exist it may refer the matter to the Commission for advice.”

The Kgatla Commission was empowered by section 25(6) to make a final

recomimendation on the dispute at hand, which it was charged with a
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responsibility to investigate. This recommendation was on 6 September.2017

made and handed over to the Premier.

The Premier was within 60 days of receipt of the recommendation in terms of

section 26(3) required to make a decision. | must hasten to miention that

despite my studious endeavour to find the decision of the Premier or the

approval of the recommendations of the Kgatla Commission, ,none"c‘ouid be
found in what was filed as the record of proceedings. At best | found at page
10 of 10 pages of the Kgatla Commission report, a signature and crossing

out of not approved, leaving only approved dated 3 October 2017.

The most hoticeable is the blank -!i"n"es between the signature of the
Chairperson, of the Limpopo Provincial Comimittee on Traditional Disputes

and Claims, to the Prem’ier”s's:ignature. There is nothing inscripted to indicate

the Premiers reasons for not adhering to paragraph 10.2 of the

Recommendations. This is despite being specifically obligated by section

26(4) to provide written reasons if decision differs from recommendation.

For.these reasons, It is clear that the decision was not rational and did not

comply with set procedure of the very Framework Act, 2003 the Premier

purported to have acted in terms thereof. This makes the decision assailable

and susceptible to be reviewed and sét aside in terms of PAJA.
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The Applicants in their heads of argument pointed-to the fact that if the court
finds that the decision is indeed reviewable, | must then remit the matter
back to the Premier, to reconsider his decision. This submission was also

propped by the First Respondent, to remit the decision back to the Premier.

The idea of a remittal to the Premier, is not as simple as a stro_ké of a :p_én, i
am confronted by the fact that in this review It is not only the Premier's
decision,_ but also the Kgatla Cqmmission's finding ‘and recommendation,
hence the two decisions are assailable. The recommendations of the Kgatla -
Commission as | have already founded, are assailable. The decision of thé

Premier is also unavoidably reviewable.

The exercise of remitting the décts%oﬁ; of the Premier back, so as to can have
a second bite at the cherry and cause to follow the correct procedure in
terms of section 30 of’the Limpopo Traditional Leadership & Institutions Act,
2008, is not 'afs_‘ SImpIe as it may look. This is complicated by the fact that the
decision of the Premier is not a standalone decision. This decision by the

_Prémié‘r, approved the finding and recommendation of the Kgatla

| Commission, meaning that it may not be sustained if the very reason it exists

has been assailed.
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[96] The law regarding reviews in terms of PAJA, remittal and substitution of
decision of the court for that of the administrator is settled. This is governed

by section 8, which provides that —
“8, Remedies in pioceedings for judicial revieiw

(1) The court or tribunal, in proceedings for judicial review in terms of
section 6 (1) may grant any order that js fust and equitable,

inicluding orders-

(a) directing the administrator-
{i) to give reasons; or
(ii) to act in the manner the court or. tribunal requ:res
(b) prohibiting the administrator frof acting in a particular manner;
(c) setting aside the administrative action and-
(i) remitting the matter for reconsidération by the administrator, with or
without direclions; or
(il) in exceptional. Cases-
(aa) subst:futmq or varying the administrative actioit or correcting a
defect. resultmq from the administrative action; or
(bb) dlrectmg the administrator or any ottier party to the proceedings fo
pay compensation,
(d) declaring the rights of the parties in respect of any matter to which
the administrative action relates:
(e granting a temporary interdict or other femporary refief. or
(f) as to costs.”
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[97]  In Erf One Six Seven Orchards CC v Greater Johannesburg Municipal

Council 1999 (1) SA 104 (SCA), the Gourt held that! ~

"When setting aside such a decision, a Court of law will be governed by
certain. principles in deciding whether to refer the maiter back or

substitute its own decision for that of the administrative organ ...

The generaf principle is therefore that the matter will be sent back
unless there are special circumstances giving reason for not doing so.
Thus, for example, a matter would not be referred back where the
tribunal or functionary has exhibfted bias of gross incompelence or

when the outcome appears to be forgone.”

[98] Raisa Cachalia, in the article, Cl'arifying the Exceptional Circumstances Test

in Trencon: An Opportunity Missed, posited as follows-

“Deciding Wﬁen fo substitute has persistently vexed the courts. This

p(_)we'r‘has, however, been recognised in circumstances where: (i} the
end result is a foregone conclusion such that remittal would be a ‘mere
fonﬁa’lity’ or ‘waste of time’ given the inevitability of the outcome;? (if)
there is 4 delay causing unjustifiable prejudice to the affected party;® (iii)

bias or incompetence on the part of the administrator is established

lAt 109C G

2 Johannesburg City Council v Adm mlstrator, “Pransyaal and Another 1969 (2) SA 72 (D)(*ICC ') at 76E~G; Baxter (note.

11 above) at 682,

3 M v Minister of Home Affairs and Others [2014] ZAGPPHC 649 at paras 166 and 175-176.
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such that ‘it would be unfair to require the applicant to submit fo the
same jurisdiction again’; or (iv) where the court finds itself in ‘as good a
position” as the administrator fo fake the- decision itself.4 What has not
.been clear or consistent is how facto'(s ()—(iv) interact; is any factor
.sufﬁcient on its owﬁ fo justify substftuthn- or are the factd‘rs‘ sufficient
only in combination with other factors? Are certain factors necessary
preconditions for substitution? Or are they all simply weighed togéther

in deciding whether there is an ‘exceptional case’ Justifying substitution?

[99] In order to asséss whether the court a quo erred in not remitting back to the
Premier, this court must investigate the four elements of the settled criterion

in this. matter as follows-

[100] Is the endresultis a forégoné conclusion such that remittal would be a ‘mere

formality’ or ‘waste of time’ given the inevitability of the outcome;®

[100.1] The question In this matter is whether it is a foregorie conclusion that
remittal to the Premiet of the dissolution of the senior traditional
leadership from the house of Risimati-Mulamula would be a formality
or not? Itis common cause between the parties that the Maluleke

never applied for dissolution of the senior traditional leadership from

* Gauteng Gambling Board v Silverstar Development Ltd and Others [2005] ZASCA. 19,2005 (4) SA 67
(SCA)("Silverstar®) at paras 28 and 39; Baxter (note 11 above) at 681-684. '
3 Johannesburg City Council v Administrator, Transvaal and Another 1960 (2) SA 72 (T)(JCCY) at 76E-G; Baxter (note

11 above) at 682,
> 4
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the lineage of Risimati Mulamula. What makes matters worse is that
the Premier is not empowered in terms of section 13 or any other
provision in the Limpopo Traditional Leadership & Institutions Act,

2005, to dissolve a senior traditional leadership from a lineage.

[100.2] On the same breath, there is no dispute referral to the Kgatla
Commission regarding dissolution of the senior traditional leadership
from the lineage of the house of Risimati Mulamula. Thisis
aggravated by the fact that fhere was no investigation, no finding and
no recomriendation or decision to dissolve the senior traditional
leadership from the lineage of the house of Risimati Mulamula by the

Kgatla Commission.

[100.3] Therefore, there is no decision or recoiméndation by the Kgatla
Commission to remit back to the Premier to decide on whether there

was full compliarice with the peremptory criteria of section 30.

[100.4] Was the remittal of the decision to dissolve the senior traditional
- Ieadershi_'p='ffom the lineage of the house of Risimati Mulamula a mere
formality? The answer is a resounding YES. Given the factual
disposition that there is no application for the dissolution of the senior
traditional leadership from the fineage of the house of Risimati
Mulamula. Alternatively, an investigation and 1rec_omme'hd_atioh_ by the

Hoo¥
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Kgatta Commission to implement and for the dissolution of the senior

traditional leadetship from the lineage of the house of Risimati

Mulamula.

Was the remittal a waste o_f- time? The answer |s in the .afﬁrmative
since there is no application for dissolution of the senior traditionhal
leadership from the lineage of the house of ‘Risima‘ti Mulamula.
Alternatively, .an investigation and “recommenda_tioh by the Kgatla
Commission to implement the .disso!ut'ion cﬁ the seénior traditional

leadership from the lineage of the house of Risimati Mulamula.

Was the outcome inevitable? The answer is an incontrovertible
YES, because in the absence of the necessary jurisdictional factors
(being the application for dissolution of the senior traditional

leadership from the lineage of the house of Risimati Mulamula.

- Alternatively, :a recommendation for the dissolution of the senior

traditional leadership from the lineage of the house of Risimati
Mulamula, the power to be exercised in terms of section 13 or
section 30 could not be exercised. Even if it was to be argued that
the power was exercised in terms of the 12 of the Framework Act,
2003. Section 12 of the Framework Act, 2003 is mimicked by

section 13 of the Limpopo Act, 2005. It does not empower or avail to

\,_,) | \(_// \
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the Premier; the power to dissolve the senior traditional leadership

from the lineage of the house of Risimati Mulamuila.

[100 7] Given that the parties in their judicial case management, correctly
agreed that relevant regulatory framework is the Khoisan Act, 2019

The duestion is whether the Khoisan Act, 2019 or the Limpopo

~ Traditional Institutions Act, 2005 empowered the Premier to can deat

with the issue of dissolution of the senior traditional Iea'defsh_ip from:

the lineage of the house of Risimati Mulamula, if remitted back?

[100.8] This is where section 59 o'f_"'{h‘e Khoiéa'n Act 2019 comes in, after it
repealed the. F,ramework Act, 2003, Recognizing the need o deal
with tiarisitioning from the Framework Act, and more specifically
disputes of-t_raditionél leadership, Parliiament promulgated section 59.
This section ‘._-makjes, provision for two instances wherein the dispute
relating fo traditional leadership may be dealt with under the Khoisan

Act dispensation.

[100.9] This arrangement comes against the backdrop that the legislatiire,
appreciating that the window of opportunity for dealing with old or
historical traditional leadership dispute has closed. Parliament in

chapter 4 made provision anly for the appointment of Commission on

A
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Khoisan matters. The rest of any ftraditional leadership disputes is
regulated by section 59. This subsection 1 contains a bar to disputes
that were dealt with by the CTLDC, by necessary extension in this

province by the Kgatla Commission.

[101] there is a delay causing unjustifiable prejudice to the affected pa_rty;s'

[101.1] The decision to dissolve the senior iraditional ‘Iéaqérs-hip' from -the.
lineage of the house of Risimati Mulamula, is prejudicial to the
Mulamula Royal Family, as :it.trarﬁples over their custom and
statutory ordained auttiority. The Premiér"s action of dissolving the
senior traditional Ieadership from the lineage of the house of
Risimati Mulamula, ‘is an administrative decision that was
proceduraliypréjlt,i_diciéi as the Mulamula Royal Family was not |
afforded an .o_p%)aftunity to commeiit or to give their input on the
decision. It is also prejudicial to the incumbent Hosi Hasani Thomas

Mulamula and his lineage.

' [101.2) The remittal to the Premier for decision when there is no application,
and there is no recommendation by the Kgatla Commission has an
effect on section 25, 30, 31 and 33 of the Constitution. It also has the

effect of contravening the provisions of section 3(2), (3) and section 5

M v Minister of Home Affairs and Others [2014] ZAGPPHC 649 at paras 166 and 175-176.
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of PAJA, which enjoined the Premier give the affected party an

opportunity to make representation and for the Premier to provide

reasons for the decision to dissolve the senior traditional leadership

[101.3]

from the lineage of the house of Risimati Mulamufa.

For the remittal to the Premier, which would then require that'u—an
investigation be conducted, before a decision can be taken
when stark in the face with the fact that there is no application to
dissolve the senior traditional leadership from the lineage of the
house of Risimati Mulamula. Wheh there is no recommendation
by the Kgatla Commission to dissolve the senior traditional
leadership from the _iin‘eaée of the house of Risimati Mulamula.
Further, that there Was no compliance with requirements of
section 13 of fh'é Limpopo Act, 2005 and section 12 of the
Framework Act, 2003 would merely cause a 3 to 6months delay

after .héving walted since 4 October 2018 seriously prejudice the

Applicants and the Mutamula traditional comimunity.

[102] - Or where the court finds itself in ‘as'good a position’ as the

_ administrator to take the decision itself.

¢
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[102.1] As a starting point, this requirement is not to be read as meaning all
four requirements must be met. On the contrary, this requirerrient is

postulated in the alternative.

[102;2] | have co‘ns’ide‘red whether am | in as,‘good a position as the Premier
to decide whether to remit or substitute the decision to ’diss'olv_e"‘the
senior traditional Ieadershl’p from the lineage of the house. of Risimati
Mulamula. It is undeniable that there is no app!i'caﬁori to dissolve the
senior traditional leadership from the lineage _bf the house of Risimati
Mulamula, Equally, there is no recommendation to dissolve the senior
traditional leadership from the lineage of the house of Risimati

Mulamula,

[102.3] Finally, it is incontrovertible that the Framework Act, 2003 or its
sliccessor ‘_b_gaing the. Khoisan Act, 2019 as well as the Limpopo
Traditio"nal I'_e:aders,hip and Institutions Act, 2005 have no provision
,which empower the Premier to dissolve the senior traditional

leadership from the lineage of the house of Risimati Mulamula.

[102.4] The nearest that could be found is in section 12 of the Framework
Act, 2003 or 'section 13 of the Limpopo Traditional Leadership and
Institutions Act, 2005 which deal with removal or withdrawal of

recognition or relief of royal duties.

2
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[102.5] Further, | have considered the recommendation and pondered over
whether the degision to dissolve the senior traditional leadership from
the lineage of the house of Risimati Mulamula, is in line with the
recommendation to can invoke section 30. Furthermore, | asked if |
-'aﬁm, in as good a _pc;siti'on_ to assess if the criteria and the .dbligatbry'

requirements of sectioh 30 have been met to warrant its invocation?

Counsel for the First Respondent’s contention 'beforé-‘the court was that 1
must remit the matter back to the Premier, for the Premier to comply with all
the peremptory requirements of section 30. it is ilﬁport'ant to point out that
remittal to comply with section ,3,0,i must be looked at with section 59 of the
Khoisan Act, 2019. This is the c‘.aée_, since the provisions of section 30 of the
Limpopo Act, is premised -on the fact that there is a decision by the

commission and the Premier is called upon to implement the decision,

As indicated herein above that section 59(1) contemplated that disputes that
have already been dealt with by the Commission, may not be dealt with in

terms of section 59. This section simply ousts, the appointment of an

_ investigative committee in terms of section 59(2), where the Commission has

considered and investigated the same dispute.

The provisions of section 59(1) would bar the Premier for appointing .an

investigative committee and only allow a referral to Provincial House within
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seven days to provide advice within fourteen days. This process remittal and
referral would as a starting point require that there must be a finding and a
recommendation by the Kgatla Commission to refer for advice, This finding
and recommendation on the dissolution of the senior traditional leadership in

the house of Risimati Mulamula forlornly does not exist. This,. is a dearth

of Risimati Mulamula, in terms of the Framework Act, 1200'3.

In the cireumstances, | find that in this matter exceptional circumstances
exist fo warrant this court to substitute ‘its‘ decisio:'n for that of the Premier.
This is so from a procedural perspecfi#'e', that the Premier purportediy
exercised powers in tefms of the ‘F;ram‘ewo-fk Act, 2003 to dissolve the senior
traditional leadership in the ho'us-e of Risimati Mulamula, when there was no
such empowering provision, |

Further, whén the .Prémier had not afforded the incumbent senior traditional
leader and the. royal family a hearing as contemplated in section 3(2) and (3)

of PAJA. Furthermore, the Premier in taking a decision which was different

“from the recommendation of the Kgatla Commission, without providing

reasons as contemplated in section 26, read with section 5 of PAJA violated

the rights to a procedurally fair procedure guarantéed in section 33 of the

Constitution.
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Also from a substantive perspective, in that there was no application lodged
and investigated, neither was also a recommendation from the Kgatla
Commission for the Premier to dissolve the senior traditional Jéadership: in

the house of Risimati Mulamula, in terms of the Framework Act, 2003.

it is only proper for the status quo that existed before the Premier took the
unlawful decision to dissolve the senior traditional leadership in the house of
Risimati Mulamula, purportedly in terms of the Framework Act, 2003, to be
restored. The Mulamula royal family has not taken 2 decision to remove
Hasani Thomas Mulamula as required by s-e'c'tion' 12 of the Framework Act,

2003.

Further, it is only proper, that ‘the deéi’sion to recognize Desmond Maluleké
be set aside, as thiere was-also no decision and recommendation of the royal
family communicéged to:the Premier to appoint Desmond Maluleke.as acting
senior tr-adit’i'onél leader of the Mulamula traditional community, as required

and contemplated in section 13 of the Framework Act 2003.

Since Desmond Maluleke was substituted by agreeimient as a party 1o the

- proceedlngs before me, | ain satisfied that the decision not to remit back to

the Premier his appointment will not affect his right fo a fair hearing and
adversely prejudice him. Therefore, the Premier's decision of 16 November

2022 to appoint Desmond Maluleke is set aside and the Premiér is directed

A
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to withdraw his certificate of appointment and to inform the Provincial House
of the relief of royal duties as. contemplated in section 13 of the Limpopo

Traditional leadership & Institutions Act, 2005,

The law regaraing costs is trite. This is so especially ln matters in whiélh the

decision of the state was brought under review in order to asserttheé rights of

litigants. The decision at issue in this matter is the: decision of the Kgatla

Commission of 6 September 2017 and that of the Premier of 3 October

2017.

[113]

[114]

The Applicants in their Supplementary Heaé of é’fgument sought that | grant
costs on a punitive scale as between -altéfney and client. | must say that
although the conduct of the state in this matter has not been exemplary, | am
unable: to find that the "cdndﬁct Wés such that it was in anyway fraudulent,
dishonest, vexatious conduct and conduct that amounts to an abuse of court

process.

As to the third Respondent, | am of the considered view that their conduct in
this litigation was nothing more than to defend a decision they erroneously
believed was correct, This was the first and second respondent's decisioh.
Unfortunately, the third Respondent was not in ariy manner successful to can

warrant that they be awarded costs against the first and second respondent.
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In the circumstances, the following order is granted -

[a]

[b]

Ic]

[d}

[e]

The findings ‘and recommiendations of the Kgatla Commission, dated

6 September 2017 is reviewed and set aside.

The decision of the Premiier of the Limpopo Province dated 3 October
2017 to approve the report of the Kgatla Commission is reviewed and

set aside.

The Senior Traditional Leadership of the Mulamula Traditional
Community is restored to Hasani Thomas Mulamula, as if the

decision of the Premier dated 11 June 2018 never existed.

The decision of‘ the Premiier of 16 November 2022 to appoint
Desmond Maluleke, son of Mdungazi Maluleke as acting Senior

Traditional Leader of the Mulamula traditional community is set aside.

“The Premier is directed to withdraw such recognition and comply with

the procedure in terms of section 13 of the Limpopo Traditional

4Le_adersh’ip=;& Insfitutions Act, 2005 within 14days of this order.

The Royal Family is in terms of section 8 of the Khoisan Act, 2019
read with section 12 of the Limpopo Traditional Leadership &

Institutions Act, 2007 directed to identify a suitable person in terms of

. (
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the Mulamula Traditional Community’s customary laws and practices

within 90 days of this order.

On the question of costs of the 22 September 2025, the 1*
Respon;d_en’t is ordered to pay the wasted costs occasioned by the
postponement in respect of the Applicants and the 3 ‘I%és‘;’:_)_o,n_‘d_enti

respectively.

The 1% Respondent is ordered to pay the Applicants' costs of this

application on.scale B.

MH . MASILO
ACTING. JUDGE OF THE HIGH
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Subsequently, on 19 February 2026, the Applicant in this applicatior for

leave to appeal who in reconvention is the Third Respondent filed an
application for leave to appeal, in terms of which the following 12 Grounds of

appeal were raised-

(1

(2)

(3)

4

Q

refected by the family.

The Court-erred by cenflating Appeal with review, as a restilt imgérﬁls‘sib!y
substituting its own genealogical fi ndings for those of the Comm[ss;on cofjtrary

to PAJA review principles and the deference given to Speclallst fa';:”’t' iriders in
tradltmnal leddership disputes. In'this case the Kgatla Comm : slon

The Court erred by putting more réliance on the; untested "Xllumant Centre for
Research" miaterial not properly before the court on keview. In paragraph
45,46,47 and 49 of the judgement, the. Courl quotes from a document compiled
by Xilumani. LT '~‘s-,

The Court rred by dis’regafdihéj’ m Erié'i record eviderice that supported the
resforation to the first house in the 17 October 1996 minutes, its recorded that
the illegitimaty: narrative wh ch was presented by Hahanj Tsatsawani was

‘Importantl_v, because she was younger than Gezani and

could not have been pn\;y to a@ny such. sécret &t the timé. This asserlion was

’_-‘:Hanourable Court_ d.ld not cons_i_der that the f_amlly treg placeci by the apphcants.

in the ‘main aclion had. factual effors in the form of incongistent dates,
misdescribed relationships, for example; Tomu-Dumela, and had skewed
arrows undefmining its probative value.

The Court erred by accepling the pregnancy at marriage ‘asseftion as @
determinative: fact without addressing the contradiction and confirmation
resulting in 2 misdirection on the facts and on the evaluation of the review
record.




(6) The Court cominitted an errof by riet adjudicating on the locus ‘standi point in
imine raised by the Applicant who was the Third Respondent in the. maln
application.

(7) The Court erred further by misinterpreting and misapplying the staitutory
scherie and difference owed to the Premler.and Commission. The Commissaon
had authority to investigate .and make recommendations on contested

leadershlps in terms of the Framework Act 41 of 2003 and lep b

2005. i ;

{8} The Courterred in misapplying custornaty lawis. Ilvmg and must be ascertained
primarily from the communities’ own present day pracfrces and authoritative
structures,

© The Gourt erred I Fn‘ding tat tre P

s‘

K o \.‘
(10) The Court erréd in hptdmg that the Premier was required t6 comply with secticn
30 of the erpcpoeA& ehdeSpite the Premier Acting under sedtion 28 of the.

Framewark Aét The eourt erred in finding thaf the Premier acted oitra vires.

(11) The Qourt errﬁd |n sybstituting its own decision for that of the Commission and
the)Premler despite the highly contested fdet that the Commissior was the
speciahied bedy,

k
. i,
!'n 5

(12)=£ The Court erred in finding that there were exceptional gircumstances which
caused it to substitute the decision. Tha court erred by holding that the

w8y, -outcome was a forgone conclusion despite the existence of a complex faciual

dispute.”

Principles governing leave to appeal and specifically, whether leave to

appeal should be granted are well established and trife. However, for
conhveniende. in this matter, we wil briefly travetse the principles ds we deal

with the grounds of appeal.

X P




[4]  Section 17 of the Superior Courts Act 10 of 2013 governs applications for

leave to appeal. It states that:
"Leave to appeal

47. (1) Leave to appeal may only be given where the judge or judges _concga'r.'neé}_aref
of the opinion that—.
{a) () theappeal would have a reasonable prospect of success; or
(i) theré is some other compellinig reason why thie appeal should be:
Hedrd, including conflicting judgments. on the miatter under
consideration;

(b) the decisiori soughit &n appeal does not fall within the ambit of section

16(2)(al; and

(c)  where the decision sought {o be appealed does hot dispose of afl the

issuss in the case, the appeal would lead to & just arid prompt
resolution of th‘e‘_ real issues belwean the parlies.”
o \

b
[5] Section 16(2)(a) sets the crlteha% adssist in determining thée practical effect
of the appeal. It prowdes,that «

“(2)a)(i} Wnen at the
decrs:omsought will have ho pracf.rca! effect or result, the -appeal may bé

hearing of &n appéal the issues are of such a nature that the

d:smrssed on this ground along.

(u) Save unider exceptional ¢ircumstances, the question whéther the. demsron would
have no practical effect or restlt is fo be determingd without. reference to any.
" corisideration of costs”

16} ':‘,Th‘e test to be applied is how higher than what it used to be. Itis no longer
whether another court may (iight) come to a different decision than what
the fiial court arrived at. 1t is. now whethier another court, sitting as court of
appeal, would comé 1o a different decision.




(71 Section 17 of the Superior Courts Act was considered and applied in The
Mont Chevaux Trust vs Tina Goosen & Others (2014 JDR 2325 LGC at para
8) where the court stated that =

“it is clear that the threshold for granting leave to appeal ‘against a Judgpment ofa
High Court has been raised in the new Act. The former test whether je‘

should be granted Was a reasonable prospect that another court mlg {COMe
different ¢onclusior, see Van Heerden v Crorwright & Others 1985 (2) SA 342 (T)
AT 343 H. The use of the word “would” in the new statute indlcates a measure of
certainity that another court will differ from-the court whese judgement is sought to be
-appéaled against.” ‘ L e

[8] In Caratco (Pty) Ltd v Independent Ad\nsory (Pty) Ltd 2020(5) SA 35 (SCA)
at para 2, stated that - ’

21 in order to be granted Ieave*to appeal in terms of s 17(1)(a)(i) and s
17(1 )(a}(n) of thg Supenor Courfs Act an applicant for leave must salisfythe
court that the appeaf would havé a reasonable prospect of success or fhat
there is some:orher compe!hng reasori why the appeal should be heard. if the
court*:saunpersuaded of the prospects of succéss or that there is Some other
pdmpeﬂfng reasons to entertain the appeal. A compelling reasohs Inclide an

\vffmpedgnt Quiestion of law or a discrefe issue of public importance- that will

“"‘:‘ha’ve an effect on fulure disputes. But here to, the merits remaif vitally

j"*"s-;.h.;mportant and are often decisive. Caratco must salisfy this court that it has

met this thréshold.”

?:

[9] - The innovation introduced by the Superior Court Act, 201 3 is that leave to
f:'appeal mdy be granted also when “there is some other compelling reason
why the appéal should be heard. -.’J\C‘,c,:cn,rc:i_lng!yj the scope for granting leave to

appeal has been widened by Superiof Court Act, 2013,



\
I

[10]

[11]

[12)

(18]

One rieed to point out that sectioh 17(1)(b) restricts this extended approach
to granting leave fo appeal to decisions which do not fall within the ambit of
section 16(2)(a). Section 16(2)(a) is the functional equivalent of section 21(A)
of the Supreme Coutt Act 59 of 1959. it provides for the dismissal -of an.
appeal o the basis that the decision sought will have no practical effect.

The locus classicus on the appealability of judgement or orde[s was Zwem v
Minister of Law and Order 1993 1 SA 523 (A). In Zwem ihe Appellate.
Division held 'that three requirements had to be met m o:., er for a judgrmient

or order to be “appeatable”: % &

1. the'decision sought to'be éppeaiéd must: bef nal m effect. It must not be-
susceptible-to alteration by the court{appealed from
2. the demsnon must be definitiveof the 'rights of the parties; and

3. the decision must have. the effect of disposmg of at least a substantial

-

Court 'cifﬂpﬁea! héld that a decision might be appsalable even if it did not

meet the rediiifaments Jaid dowri in Zweni so long as the interests of justice

'regt‘!i‘r'éﬂ_ﬁ_,tbq’i"i{sho‘uldne\ier_théie‘ss be subject fo an appeal {at para 28).

‘f~ f'
2 :

. Quentm du Plessis in his published ardicle in the Journal of South African

. Lai, the budding orthadoxy rightly so raised some issues, which pointed to

“the fact that both S v Westeémn Areas Ltd and Philani-Ma-Afrika were decided

in the context of the Supreme Court Act 59 of 1959, which has singe been
repealed by the Superior Courts Act 10 of 2013, With the repeal of the
Supreme Court Act, of 1959 a new criterion was introduced by the. express




[14]

[18]

[16]

[17]

[18]

_a__pphcatlon‘, ;- *“

provision of section 17(1) which delineates jurisdictional factors necessary
for the granting of leave to appeal.

What is palpably clear is that Parliament in its passing of the Superior Courts
Act 10 of 2013, did not make the ‘interests of justice a requisite or the
applicable standard for appeal ability. Furthermore, that section 16?(6) of

the Constitution expressly makes the interests of justice thei;- tandard “for

appealability to the Constitutionat Court but not to any other" coun__.

In. TWK Agriculture Holdings. (Pty) Ltd v Hoogveid Boerde ,_beleggms (Pty)
Ltd and Others [2023] ZASCA 63, per Unterhalter AJA held that “[r)ecent

~decisions of which may have been tempted anto the general orbit of the

interests of justice sheuld now be approached with the gravitational pull of
Zweni"(at para 30). ! ‘

The parties were afforded an opportunlty/to argue the application forleave to
appeal on Friday 27 IVIarch 2026 The court at the hearing engaged with
Counsel for the Apphcant regardlng the fact that the record of proceedings at
page 27 contains. a ietter‘&to the Secretariat of the Kgatla Commiission fiom

the Second Resgondent Who was the Second Applicant in the main
.

That m para

.’

graph 2.1 of the letter, there was a claim of an invitation to
submlt add|t|onal information and such additional inforeation ‘was submitted
on 4 July 2017 and receipt of delivery by the Administrator is on page 43.
Further, that on page 24 of the record of decision is asknowledgement of

“ receipt of their subriiission by the Secretary of the Commission,

It was conceded by Counsel for the Applicant that this. documents which the

court in its judgement guoted at paragraph 45, 46, 47 and at paragraph 49

tabulated were not listed in the record. This means the Commission did not

>




[19]

have regard to the information referred fo therein, despiter having

acknowledged receipt thereof on 4 and 7 May 2017. This also leaves one
with an impression that refevant considerations were not considered when.
the Comimission made its findings and recommendaticns on 8 September
2017, -
$
The court in its engagement with the: Applicant's Counsel, p‘pi'rjté_‘gﬂ__‘_p;g’f?that
section 6(2) which states as follows T

(2} A court or tribunal has the power {0 iUdicia'!{yf*rélqgw an administrative
action ifF— '. (}2;“. l
(a)  the administrator who took if— ‘,-:r_“’
(iy was niot authorized to do So by the empowenng provision;

(i) acted under a delegaﬁon_ '_ér wmch was riof authorized. by the

empowermg prows:on, GF £

(h) 4 ,m'aﬁdatbryf’énd mal fial procedtire or condition prescribed by an

:_grs;on was not complied with;

{c) the 4 lon wak procedura!ly unfair;.

{dd) fhe ‘Act _n’-w:as raterally influenced by an error of law;
(e) - §

) ,ijr,)r a reason not authorized by. the empowering piovision;

] ct:on Wés taken—

(n) for an ulterior purpose or motive;

(iij because irelevant considerations were taken info account or
rélevant considerations were niot-considered;

(iv) because of the unauthorized or unwarranted dictates of another
person or body;

(v) in bad faith; or

(vi) arbitrarily or capriciousty;

() the action itself—

(1) contravenes a law or is not authorized by the empowering provision; or

D
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[21]

[22]
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(i} is ot rationally connected to-
(aa) the purpose for which it was taken;
(bb) the purpose of the enipoweririg provision;
(cc) the information béfore the administratoer: or
{did) the reasons given for it by the administrator;
{9)  the action concerned consists of a failure to-take a decisiori;

(h} .the exercise of the power or the performance of the funcﬂonagaufhonzed

was purparfed!y taken Is so unreasonable that no reasonabfe per;son could

have so exercised the power or performed the functron L0r
Ny .«.'Y
(1) the action is ptherwise uniconstituional or un!awfu!

7

P %"‘ﬂ i

Although at pains to accept; Counsel, for tha, Apphcant -accepted that this

lh

section 6(2) when weighied with the facts;fh '"Commlss;on had just failed to
consider relevant facts, and lrrelevant facts were considered, as
contemplated in section 6(2) (e) (qu)\'and {iv), which states that —

{if}) because lrre!evant cpnsrderaflons were taken inte account or refavant
%
cons:deréf;answere nof considered:

(iv) beqausgﬁqf the “nauthorized or unwarranted dictates of another person

14
o

Counsel for -the Applicant indicated that given the fact that the decision was

u_.f-vsu‘§ceptlble to being set aside on this around, then the court erred in not
:-La-remgttmg the matter back to the Comission and tHe Premier. Counsegl
hlamented that the Court ought not 1o have made orders in paragraph, 115 ©
to (d) of the judgement.

This matter was considered on a procedural level at the Kgatia Comnission

decision, being that thg Kgatla Commission failed to consider evidence in the

form of archival records submitted as part of the Submissior by the Second




(23]

[24]

[25]
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Responident. This vitiated the whole proceedings of the Katla Commissfon at
a procedural level, since this was & contravention of section 8(2) (e) {iii) and
{iv) of PAJA.

Further, on a substantive level, that the court could not find anythlng to
support, how and what led the Kgatla Comfnission {o arrive at the’ fact that
senior traditional leadership is not in the rightful house as the nghtful heuse
is tfiat of Gezanl Johannes Maluleke. The only thing that coutd be fgund was
the inference that de facto, Gezani Johanries Maluleke i is the,_,f irst ,born son of
ihe first wife of Hosi Photani Jim Mulamula. S
The. Kgatla Comimission, failed to mvestlgate the assertlon that Hosi Jim
Photani Mulamula, -convened a royal famlly meetlng and informed them that
Hasani Thomas Mulamula should succeed h[m and not Gezani Johannes
Maluleke. Instead they accepted” ttgt it. was due to the fact that Gezani
Johannes Maluleke was suspected of fout play. The missed opportunity was

when the second born chlld Host Jimr Photani Mulamula, who was the

eldest surviving member ef the royal family who, could sheéd light as to what
had actually transpltsed“m'the meeting with his father before his demise, was
riot asked: to provxde ctanty why his father had disqualified Gezani Johannes
Ma!uteke I

Further the :Kgatla Commission failed to objecttvely investigate the assertion

by Hahanl Nwa Photani Vukeya who was the second born child of Hosi Jim
a Phgtanl Mulamulg, who was also the éldest surviving member of the royal
E ":-_:,_ family, that his own, biological brother, Gezani Johannes Maluleke was not
the biological son of Hosi Jim Photani Mulamula. This constituted a serious

indictment on the claimant, as well as the Kgatla Cormmission to. investigate

the veracity of this statement.




[26]

[27]

(28]

[29]

[30]
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Counsel for the Applicant, coritended that the .court erred in finding that the
Prefnier, invoked section 30 and ought 6 have strictly followed the
procedure inisection 30, as the Premier in the [etter 1o the First Réspondent
indicated that he has in tefms of ihe Framework Act, decided to acceépt the
recomiiendation of the Kgatla Commission,

The court took the liberty fo refer Counsel for the Applicant 10-
the Framework Act, which states-

e,

2y A recommendatton of the Commrss.'on must, within’ two Weeks of the

{b) the refévant provincial government and i 14

which the recommendatron of tl1

recommendatron does nof relafe to the recognitron or removal of & king or
‘queen i terms; of: s;g i3

Therefore, section 26 is by Iaw {o be read with section 30 of the Limpopo
Act, which also conta!ns a p;owswn iiv section 2(1) which reads-

i, T /ﬂfét.ig subjéct {6 the Framewiork Act.”

Regardlng th _,'Prem:er s decision, which he wag enjoined to- comply with the

:recor_nm?ndatton of the Kgatla Commission, the court pamstakmgly studied
" the: ,record in search for the minutes of the meeting of the royal Tamily whiere
-"a decssmn was taken that Mdungazi Joseph Maluleke is and be hereby
~ appointed as senior traditional leader. The coutt was triable to find any frace

of such a. minute,

Further, in line with the recommendation, the court sought to find minutes of
the meeting wherein the Premier called both the claimant and the incumbent




[31]

[32]

[33]

[34]
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senior fraditional leader Hasani Thormas Mulamula to agree on the road map
ta correct the ‘anomaly'; arid ¢ould not find any proof of such mieeting taking
place.

This suggest that the Premier, in not strictly following the Kgatla

Commission’s recommendation, then the Premier 'éle‘cte’d to deviatg frdm the

recommendation of the Kgatla Commission. In such mrcumst';_ces the

Premier was enjoined by law as contemplated iri. section. 30(3) to reduce
reasohs for not adhering to and deviating from the recommeqdatlon.

The recommendation was. for the Premier to call the;mcu‘mbent Hosi Hasani

. Thomas Mulamula and Mdgungaz: Maiuteke to a meeting to agree on a plan

and wayfoward to deal with the anomaly’ ef semor traditional leadership

being in the house of Risimati Mu@nula In- the record of .decision of the

Premier; the court was unable to ﬁn“ anythzng to show that the reasons were
'matlvely, {o show strict complidrice with the

provided for the deviation. A
recormimendation. '

Furthar, singe there was as recommendat[on by the Kgafla Commission, the

‘|

court searched. fo
of the Limgh"
the: quest iot_lg,.
Leaders Wlthln seven days of receipt of the Kgatla Commission report dated

e,',Premser s-compliance with the provisions of section 30

Tre}dltlona! Leadership & Institutions Act, 2005. This was in -
“'ewdence of a referral to the Provincial House of Traditional

)6 Septamber 2017, In the absenice of such a referral in the record of decision
: "‘4a§dpart of compliance with the provisions. of section 30(1), then the decision
" is susceptible to being vitiated with invalidity for failure to comply with

peremptory provisions.

The court also sought to find & report and advice from the Provincial House
of Tiaditional Leaders, as contemplated in section 30(2) before the Premier

_ | p




(35]
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[37]

dissolve senlorﬁt
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made a decision in terms of section 30(3) to implement the 'decsswn of the

Kgatla Commission. Unsurprisingly, this report and advice was expectedly

not included in the record of decision. This then leaves one with the only
infererice, {o be drawn being that the Premier failed to follow imperious:
procedure in section 30(2), prior to His purported rmplementataon .of the
recommendation in terms:of section 30, 4

i
<

Within the Muiamufa Traditional Commumty. there was an mcumbent.Hom of
the Mulamula. traditional community. Therefore, the appomtment of a new
Hosi, required that the Premier must first revoke the prewous appointment
and recognitioty of the inctinibent Hosi Hasanl Thomas Mulamula to pave
way for the new appointment. This necess:tated compllance with section 13
of Limpopo Act, 2005 which deals wi }h re!:ef of royal dutiés, The Premier
could not appoint Mdungazn Maluleke pnor to the withdrawal of recognition of

‘)

incumbent Hosi Hasani Thomas Mulamula

z1'r':June' 2018 addressed to Hosi Maluleke
ted a decjsion to dissolve senior tradltlonal

The Premier, instead in gﬂ\{é’tter"

Hasani Thomas, commt ini

leadership in the house of Risimati Mulamula, This letter purported to

Eizttonai leadership in the house of Risirmati Mulamula,

£ that there is no provision in the Lithpopo Act, 2005 or the.

ey f ct, 2003 empowering the Premier to dissolve senior traditional
leadersh:p ih the house of Risimati Mulamuila. The: Premier therefore #cted

ultra vlrés when he purported to dissolve senior traditional leadership jn the
% House of Risimati Mtlamula,

| Sirice, there was also no.withdrawal of the recognition of the ircumbent Hosi

* Hasani Thomas Mulamula, the Premier could hot recognise another senjor
traditiorial leader for the: Mulariiula traditional community. The legislature
specifically understood that there can be no two senior fraditional leaders




[38]
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[40]

The Framework Act, 2003 enjom':'
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recognised at the same time for the same tradifional community over the
same territory, hence the need to first withdraw recognition in terms of
section 13, in instances wherein there is an incumbent who is recognised in
respect of & particular traditional community.

The court in its judgement had also considered that in'the everit that 1’: may
be contended that the Premier, did not act in tefms of sectie_"”"SO ofr the

- Limpopo Traditional* Leadership & Instittitions Act, 2005, desplte\ being

enjoined to do so. Instead. acted in terms of the Framework Act 2003, in line:
with what is written in his correspondence to both Thomas Hasam Mulamula
and Mdungazi Maluleke, the court conmdered the vanous provisions relating

to the recommendations of the Commlssmn,_ and consequential .actions

attendant thereat.

th&“Rremier if he takes a decision that
differs with [sic] the recommendatxon»conveye'd in terms. of subsection (2),
'then the Premier must pro"!deg% wntten reasons for such decision. As a!ready

fa!iow and adheref‘-to the sfr:ct and peremptory procedure set out in section

26(4).the de_glsmq , 'assallable

3,

The remamlng tssue is whether the court should have referred the matter
back o' thangatIa Commission? The Kgatla Comitiission was a statutory

;:‘body W|th a pre-set fife span .of five years after which it ceased 10 exist: To
:'4-referﬂ the fratter back to it for investigation was an, impossibility. The court
. found that since the Framework has been repealed | il toto, the Khoisan Act,

is the ‘applicable legislation ‘and i section 59(1) it -expressly custed the
Premier appointing and investigating matters. which were dealt with by the
CTLD&C or the Kgatla Commission.

@
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Counsel for the Applicant. contended that since the decision of the Kgatla
Comiission is setaside, then it means that the dispute has not been deait
with. Therefore, séction 59(1) is not ousted and the Premier carni in terms of
section 59(2) can appoint an-investigative committee to look into this matter.
Courisel pesieged the court to invoke the purposive fules of mterpretatlon
when considering section 59(1). 4

Counsel for tHe Applicant contended that i dealing wzth ibe mterpretatlon of

section 59, the court must engage, and give a purposwe mterpretation to the
section. Turning then to the submission thata purposwe approaph to interpretation
of a statute must be adopted, the court agrees with thewappltcant's submission on
this aspect. but the argument requires further cenSIderatlon In Bato Star Fishing
(Pty) Ltd v Minister of Environmental Affaim aqd ,.ounsm and Others 2004(4)

=
required by.the Const;tut:ot% in. parﬂcular section 39(2), As pointed but above,
Lhat provision mfroddces 4 n’w';ndafd requirerment fo construe every piece of
legistation i a manner thal promotes the spiiit. pisbort and objects of the Bill of

Rights, " - ‘-f"

-In lnvestfgatmg Directorate: Serlous Ecoriomic Offences and Others v Hyundafl
Motor Distributors (Pty} Ltd and Others: Inre Hyundai Motor Distributors (Pty)
Ltd and Others v Smit NO and- Others, [2000] ZACC 12; 2001 1) SA 545 (CC)
par 21 this Courf explained the meaning of the interpretive role of section 39(2)
11 our conistitutional: democracy as follows:

This means that alf statues must be Interpreted throtigh the prism of the Biil-of
Rights. All law=making authority mustbe exercised in acoordance with the
Constitution. The Gonstitution is located in a history which involves &
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transition from a sacfely based on division, injustice.and exclusion form the
demacratic process to one which respects-the dignity of alf citizens; and
includes all in the process of governance. As such; the process.of
mterpretmg the Constrtufron must recognise the context fn which we find
ourselves and the Consmuﬂon 's goal of a soclely based on democratic’
values, social justice and fundamental human. rights. This -spirit of fransrtfon
and fransformation charactetises thie cofistitutional enterprise as a whoie
{my emphasis) i

The approach to adopt to statutory interpretation is that regard must be had
to the spirit and object of the Bill of Rights. In Bertte Van Zyl (Pty) Ltd and
* Another v Minister of Safety and Security and' O;hers [20089], ZACC: para
19-23, the Constitutional Court, per Mol(go o.j tated that a purposive

approach must remain. faithful to the 4 ual.word:nq of the legislation, and

with reference to Bato Star and Jaga v”Donges NO aird Aitother1950 (4)
SA 653 (A) 662G-H, the Iearned :’Judge emphasised thata purposive

approach would entall a conmdera{ ion of the purpose ahd scope of the

It is frite that thewu éS%Of interpretation requiire that words must be: glven theit

T,

ordlnary ._a d __,grammatical meaning. This means that unless there is

amblgmty and Iack of clarity regardifig a statutory provision, one must first

gl\fe the WOrds their ordinary meaning. Section 59(1)(a) says *

jﬁ(a) This section applies to any traditional leadership dispute other than a dispute that
was dealt with ‘or is being dealt with by the CTLDC contemplaled iri gection
63(23)"

This section. is grafted in plain language, ahd has no verbose or-complex
legal jargon to ‘warrant the court to rely on other canons of interpretation,
such as the purposive rule of interpretation. The words other than a dispute

%
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“ Commission on Khoisan matters. The rest of any traditional leadership
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that was dealt with' contain a key, being dealt with. It dogs not suggest that
disputes that havé been ‘resclved’. If the legislature sought fo have only

. disputes that have been resolved to be the only ones covered by section

59(1) it would have expressly stated as such.

.
«;\

The court, interposed to Counsel for the Applicant, that in order to deal w1th
section 59(1) exclusion, four questions arise, namely — S
{a) Was there a dispute on traditional leadership? If yes |
(bj Was the dispute referred to the CTLDC? Jf yes, e

{c) Was the dispute investigated by the CTLDG? If yes
(d) Was a findihg s@nd recommendation made by the CTLDC'?

if the ‘answer to all the questions is in the iafiirt tlve then section 59(1) kicks

in and ousts section 59(2). The |s§"

m sectlon 59(1) is not whether the
matter was resolved by the CTLDC‘ e intention of the legislator ity this
instance being Parliament, was o pro\nde a techanism for disputes and to

avold a. vicious bircle and remventlon of the wheel, Where disputss have

~ been mvesﬂgated befere by the CTLDC to now have an investigative

comimittee: now redomg the same work, Parliament leatly appreciated the
need for fi nalzty an}al 6 have disputes investigated and once that is done, to
now a!tow spat:elfor the parties in terms of section 34 of the - Constitution to
have thelr dlsputes dealt by the Court, to the extent that they may feel their

. dasputeswemams unresolved or was not dealf with to their satisfaction.

Parliament i chapter 4 made provision only for the appointment of

disputes is regulated by section 59, Clearly, subsection 1 contains a bar to

disputes that were dealf with by the CTLDC, by riecessary extension in this

province by the Kgatila Comimission.
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Once the court found that the decision in paragraph 115 {a)-(b) stood to be
reviewed and set aside, then the status quo in paragraph 115(c) had to be
restored as if the decisions in paragraph 115 {a)-(b) were never taken, This
court appreciating that the Premier had previously failed to follow the correct
procedure set out in section 13 of the Limpopo Act, gave express directions

to comply with, after setting aside the wrongfui and unprocedura[

appointment of Desmond Maluleke, son of Mdungazi Ma!ulelc ag,
Senior Traditional Leader of the Mulamula traditiona communlty )

Counsel for the Applicant raised concern that the deciéic'g‘n" 'c[o"'ses‘ the door on
the Applicant, once the decision of the Karla Commussuon and the Premier is
reviewed and set aside. This contention is w ooncewed as the court had not
appointed anyone. What is key being that the correct body, being the Royal

Family in terms of paragraph 115(e)~,‘__ aci w1th section 12 of the Limpopo
Traditional Leéadership & Instltutlons Act 2007 is directed to identify a
suitable person in terms of the Mulamula Traditional Community's customary

faws and practices within. 90 da _‘ of this order

The court is of the wew }haf 1f the Applicant is aggrieved with the decision on

the body whmh he clalms to be a-deputy chairperson thereof, regarding the

___-statutory empowered and customatily endowed authority to
|dent|fy and appomt an incumbent for the seat of the Senior traditional feader

of the Mu!amu!a traditional Commumty, he can bring a review application to

\\\\\\

[52] -

T h_e court finds that the application for leave to appeal does not meet ttie
criteria set out in Zweni, read with section 17(1) of the Superior Courts Act,
2013. This court finds that another court will not come to a different
conclusion, Therefore, the court find that the appeal would not have any

D
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reasonable prospect of success. Further, the court finds that there is no
other compelling reason why the appeal should be heard.

ORDER

[53]  In the circumistances the following order is made: . ‘ '

[1]  The application for leave to appeal is refused -wifiﬁ;;;ogt§-.lf

[2] The Applicant is ordered to pay the Flrst to 3rd Respondents casts
of this application for leave to appeal on a, party and party scale B.

ACTING JUDGE OF THE HIGH: cogR'r«""
LIMPOPO DIVISION R
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